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I, Marne S. Sussman, declare:

1, I am an atforney at law, duly admitted to practice before the courts of the
State of California, and [ am an associate with the law firm of Pillsbury Winthrop Shaw
Pittrnan LLP (“Pillsbury™), counsel of record for Petitioners Stand for San Josc, Hileen
Hannan, Michelle ]?;1‘61'10‘[, Robert Brown, Karen Shirey, Fred Shirey, and Robert Shiclds
{collectively, “Petitioners”™) in the above-captioned matter, 1have personal knowledge of the
facts get forth herein which are known by me to be true and correct and, if called as a
witness, I could and would competently testify thereto. This declaration is submitied in
support of Petitioners” Opposition to Motion to Continue Trial Date.

2. These consolidated actions were filed on December 2, 2011 (“SFSJ 1) and
July 30, 2013 (“SFST 11"}, respectively.

3 On February 14, 2014, a Case Management Conference (“CMC”) was héld in
these consolidated aoti_oné at which time the Court set an August 8, 2014 trial date. At the
CMC, Respondents reminded the Court that the Option Agreement with Athletics Investment
Group (“AIG} to purchase the Diridon Properties expires on November 7, 2014, A true and
correct copy of the CMC transcript is attached hereto as Exhibit 1.

4, Concurrent with this lawsuit, the City is pursuing a lawsuit against Major
League Baseball (“MLB”) which is currently pending in the Ninth Circuit. In that lawsuit,
the City relies on the validity of the Option Agreement with AIG to support “anfi-trust
standing”. ln February 2014, the City filed a request to expedite the briefing and heaving of
that case on appeal. On Febroary 20, 2014, the Ninth Circuit granted an order expediting
appeal. A true and correct copy of that order is attached hereto as Exhibit 3. On April 28,
2014, MLB filed a Reply in Support of Motion to Take Judicial Notice with the Ninth
Circuit, A true and correct copy of that document is attached hereto as HExhibit 2.

S. From June 2013 until February 2014, the consolidated SFST cases were on

hold pursuant to a stipulation of the parties while the Oversight Board approved a Long

T05264816v1
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Range Property Management Plan (“LRPMP*) which includes the Diridon Properties at
issue in the Option Agreement with AIG.

&, During the period of June 2013 through February 2014, Petitioners submitted
mumerous letters to the Oversight Board arguing that the Oversight Board can not recognize
the thion Agreemcnt as an enforceable obligation and that it should direct the sale of the
Diridon Properties to the highest bidder. A frue and correct copy of Pelitioners’™ June 26,
2013 letter to the Oversight Board is atiached hereto as Exhibit 4.

7. On July 30, 2014, Petitioners filed their petition in SFSJ 1T, naming the
Oversight Board as a Respondent for the first time,

8. On August 12, 2013, Petitioners again sent a letter fo the Oversight Board,
demanding it declare the Option Agreement with AIG unenforceable. A truc and correct
copy of +his letter is attached hereto as Bxhibit 5.

9. On August 19, 2013, Petitioners served the Oversight Board with the first
amended petition and summons in SFST IL

10, On September 25, 2013, October 9, 2013, Janvary 8, 2014, and January 29,
2014, Petitioners again sent letters to the Oversight Board, demanding it declare the Option
Agreement with AIG unenforceable. True and correct copies of those letlers are attached
hereto as Exhibits 6, 7, 8, and 9.

11, On February 14, 2014, a CMC was held in these consolidated actions at
which time the Court set an August 8, 2014 trial date. On March 6, 2014, all parties,
including the Oversight Board, stipulated to a briefing schedule ineluding the August €, 2014
trial date.

12, On March 11, 2014, Petitioners served the second amended petition and
summons on the Oversight Board for SFSJ L. The same day, the court entered an order
based on the parties’ stipulated briefing schedule.

13. - During the course of January 2014 through May 2014, the Oversight Board

discussed numerous times the potential to retain independent counsel for the SEST lawsuit,

2
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The transcript of the J anﬁary 30, 2014 Oversight Board meeting reflects that the Oversight
Board discussed the possible need for independent counsel at that time. A true and correct
copy of the transeript is attached hereto as Exhibit 10,

14, [n addition, at the February 13, 2014 Oversight Board meeting, the Oversight
Board and the City Attorney were scheduled to discuss the possible need for independent
counsel in closed session. A true and correct copy of the agenda of this meeting is attached
hereto ag Exhibit 11,

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed this 16th day of May, 2014, at San Francisco, California.

/}/M/?’/E"ﬂ /f NV g

Marne 8. Sussman

(WS

052048 10w!



| Case No. 111-CV-214196; related to and consalidated with Case No. [ 13-CV-25(0372

2 PROQF OF SERVICE BY HAND DELIVERY
3 {, Douglas Wright, and Antheny Trujillo, the undersigned, hereby declare as fellows:
4 1. We are over the age of 18 years and are not a party to the within cause. We

5 are employed by Nationwide Legal LLC in the City of San Francisco, Calilornia.
G 2. Our business address is 859 Harrison Street, Suite A, San Francisco, CA 94107,
7 3. On Mayl6, 2014, we served a true copy of the attached document titled cxactly

8 DECLARATION OF MARNE S, SUSSMAN IN SUPPORT OF PETITIONERS®

9 OPPOSITION,TQ MOTION TO CONTINUE TRIAL DATE by placing it in an addressed

10 sealed envelope clearly labeled to identify the attorney being served at the address shown
Il below and delivering it to the attorney, or to the office of the attorney and leaving it with a
12 receplionist or other person having charge thereof, or (if there was no such person at the
13 office) by leaving it between 9 AM. and 5 .M. in a conspicuous place in the office. Such

14 service was ¢ffected on the following attorneys:

15 Richard Doyle, Fsq. Geofl L. Robinson, Esg.
Nora Frimang, Esq. Perkins Coie LLP

16 Ardell Johnson, Esg. Four Embarcadero Center, Suite 2400
Assistant City Altorney San Francisco, CA 94111

7 City of San Jose (served by Anthony Trujillo}

200 East Santa Clara Street, 16" Floor
18 San Jose, CA 95113
(served by Douglas Wright)
20 We declare under penalty of perjury that the foregoing is true and correct. Exccuted

21 this 16th day of May, 2014, at San Francisco, California.
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SUPERIOR COURT OF THE STATE OF CALIFORNLA

"IN AND FOR THE COUNT OF SANTA CLARA

~ = =000=~~

- STAND FCR SAN JCSE, ET AL.,

PLAINTIFES,
V.

CITY COF SAN JOSE, ET AL.,

DEFENDANTS.,

NO. 1-11-CVv-21418¢6

i e e e e S P T S

CASE MANAGEMENT CONFERENCE

FEBRUARY 14, 2014

APPEARANCES:

FOR THE PLAINTIFFS:®

FOR DEFT. CITY OF SAN JOSE:

FOR THE REAL PARTY ATHLETICS

INVESTMENT GROUP:

OFFICIAL COURT REPORTER:

BLAINE T. GREEN
ATTORNEY AT LAW

ARDELL JOHNSON
CHIEEFR DEPUTY CITY ATTY.

GEQOFEFREY L, ROBINWSON
ATTORNEY AT LAW

CATHY JAMELLO
C.83.R. NO. 56583
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SAN JOSE, CALTIFORNIA MORNING SESSION

PROCETETDTINGS

THE COURT: GOCD MORMNING EVERYONE. 'Y JOE
HUBER. WE HAVE A COUPLE OF CALENDARS THIS MORNING, ONE
IS THE UNLAWFUL DETAINER CALENDAR, JUDGE WCODHOUSE'S
CALENDAR. I BELIEVE I ALSQO HAVE IT NEXT WEDNESDAY ARD

THURSDAY AS WELL, PLUS I HAVE ANDY'S B & P ON THE

C.E.Q.A. CALENDAR AND AT 10:00 I HAVE A C.M.C,, BET
CETERA.

WHAT T'M GOING TO DO.NOW -— FIRST OF ALL, LET'S
INTRODUCE JEEJEFR VISCONDE IS THE COURTROCM CLERK, CATHY
JAMELLO IS OUR REPCORTER, AND DEPUTY RODRIGUEZ TN CHARGE
OF THE COURTROCM,

(WHEREUPON, OTHER CASES WERE TAKEN.]

THE COURT: ALL RIGHT. I THE MIDST OF ALL, WE

HAVE STAND FOR SAN JOSE C.M.C. I RECEIVED SOMETHING THIS

MORNIKG.

MR. JOHNSCN: THAT WaS PROBABLY -~

THE COURT: I THINK IT WAS THE CITY'S AND I HAVE
NOT READ THIS YET, BECAUSE I HAVE BEEN ON THIS OTHER
CALENDAR. SO WE WERE HERE AROUT A MONTH AGO, 31X WEEKS
AGO. SOMEBCODY IS REQUESTING THAT I SET 1T FOR TRIAL,
BLHCAUSHE IT'S GOING TC TAKE FOREVER AND A DAY TO O
THROUGH THIS PROCESS. T THINK I SAID AT THAT TimMi THAT
I'M PREPARED TO DO THAT.

MR. JOHNSOCHN: YES, YOUR HONOR. ARDELL JOHNSON

FOR THE CITY OF SAN JOSE.
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MR. GREEN: BLAINE GREEN FOR THE PETITIONER,

STAND FOR SAN JOSE, ET AL.

MR. ROBINSON: GEOFF ROBINSON FOR REAI PARTY
ATHLETICS INVESTMENT GROUP.

THE COURT:. WHY SHOULDN'T I SET IT, BVEN IF I
SET TT DOWNSTREAM A BIT?

MR. JOHNSON: LET ME BRING YOU UP TO SPEED SINCE
WE LAST MET.

THE COURT: OQKAY,

MR, JOHNSON: THE OVERSIGHT BOARD MET YRSTERDAY
AND VOTED TO ADOPT THE LONG-RANGE PROPERTY MANAGEMENT
PLAN SUBJECT TO THE STAFF GETTING TOGETHER AND TWEAKING
SOME LANGUAGE THAT PERTAINS TO THREE OR FOUR PROPERTIES
THAT HAVE NOTHING TO DO WITH THE PROPERTIES INVOLVED IN
THIS LITIGATION. - $0 IT'S BASICALLY A DONE DEAL AT THIS
POINT.

THE SUBMISSION TO THE P.O.F. WILL HAPPEN NO
LATER THAN THE LAST DAY OF THIS MONTH. AND THEN
ACTION ~~- THE D.O.F. ACTION BEST GUESS COULD BE ANYWHERE
FROM THREE T0O SIX MONTHS. BUT, YOU KNOW, AT THIS POINT
I*VE GOT TO TELL YOU, BASED ON THE OVERSIGHT BOARD'S
HANDLING OF THIS, THAT'S JUST A GUESS ON MY PART, BUT
THAT'S THE BEST -- THAT'S THE BEST VISION FORWARD THAT Wi
HAVE AT THIS POINT IN TIME.

THE COURT: MOVING ALONG, GOT SOMEWHERE AT LEAST
SINCE THE LAST TIME?

MR. JOHNSON: LAST TIME WE WERE HERE, T'M AWARE

YOU TALKED ABCUT SETTING THE MATTER FOR TRIAL IF
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APPROVED. IT'M NCT GOING TO ARGUE TOO STRENUCUSLY AGAINST

THAT, WE DON'T KNOW WHAT'S GOING TO HAPPERN WITH THE

S DLOLVE. IN TERMS CF WHAT IT WILL DO OR WHETHER THI ACTION

THAT TT ULTIMATELY TAKES WILL AFFECT THIS LITIGATION OR
NOT. THERS ARE A LOT OF ISSUES THAT NEED TO BE LOOKED AT
HERE AND DEALT WITH, NOT ALL OF WHICH HAVE TO DO WITH THE
MERITS. S0 AT THIS TIME I'M KIND OF INCLINED TO --

THE COURT:  LET ME ASK: ASSUMING YOU'RE SET
FOR HEARING, HOW LONG WOULD A HEARING BE?

MR. JOHNSON: WELL, I THINK IT'S YOUR BaSIC
C.E.Q.A. CASE. I DON'T THINK THE HEARING WOULD TAKE MUCH
LONGER THAN MOST, |

THE COURT: HALF A DAY, EVEN LESS?

MR. JOHNSON: THAT WOULD BE MY ESTIMATE.

THE COURT: AND THEN TO GET READY FOR THAT, WHAY
DO WE NEED TO DO?

. MR. JOHNSON: DEPENDS ON ONE ~- A COUDLE THINGS.

ONE IS THE COMPLETION OF THE RECORD FOR THE SECOND PART
OF THE LAWSUIT, THE SECOND LAWSUIT THAT THEY BROUGHT.
AND THEN THE OTHER THING WOULD BE WHETHER OR NOT THE
PETITTONER'S PLAN ON AMENDING THEIR PETITICN TO BRING
INTO I7 THE THINGS THAT HAVE HAPPENED SINCE THIS -~ SINCE
WE LAST MET; IN OTHER WORDS, THE ACTION THAT THE BOARD
TOOK YESTERDAY.

MR. CREEN: YOUR HONOR, MAY I SPEAK 70O WHAT RHAS
JUST HAPPENED RECENTLY?

THE COURT: LET ME ASK YOU ABOUT AMEND THE

FETITION, ALWAYS AN EXCITING PHRASE.
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MR. GREEHN: SC WE DO NOT HAVE CURRENT PLANS TO
AMEND THE PETITION. WE'RE JUST LOOKING AT THE ACTION
THAT THE OVERSIGHT BOARD TOOK YESTERDAY.

BUT TO SPEAK TO -- OVERALL IN RESPON3E TO YOUR
HONCR'S PRIMARY ISSUE, YES, WE BELIEVE THE TRIAL DATE
SHOULD BE SET AND SET A BRIEFING SCHEDULR NOW. Wi THINK
IT SHCULD BE SET FOR HEARING A FEW MONTHS OQUT. WE DCON'T
THINK THERE NEEDS TC BE A LONG TIME PREPARING THE RECORD.

WE ALREADY HAVE THE RECORD IN THE FIRST STAND FOR SAN

JOST CASE.

IN THE SECOND STAND FOR SAN JO3E CASE, IT REALLY

-~ IT STARTED WHEN THE CONTRCLLER ISSUED AN ORDER FOR THE
PROPERTY TO BE RETURNED TO THE SUCCESSOR AGENCY. THE
OVERSIGHT BCARD RETURNED THE PROPERTY, BUT SALD 1T WAS
RETURNING IT SUBJECT TO THE OPTION AGREEMENT. IT's A
FALRLY SIMPLE CASH. iT RETURNED IT SUBJECT TO THE COPTION
AGREEMENT . WE CONTEND IT WAS ORDERED TO JUST RETURN THE
PROPERTY . WE DON'T THINK IT'S GOING TO TAKE VERY LONG TO
PREPARE THAT RECORD. weE THINK A BRIEFING SCHEDULE SHOULD
BE SET AND A HEARING SHOULD BE SET.

THE COURT: IN THE INTERIM, WHAT IF THU
DEPARTMENT OF FINANCE GETS REALLY EXCITED AND DORES
SOMETHING ABOUT THIS?

MR. GREEN: WHAT HAPPENED YESTERDAY AND THEN
WHAT'S HAPPENED OVERALL IN THE LAST S5IX MONTHS ~- BECAUSE
IT's VERY . FRUSTRATING TO U3 ON THE PART COF THE
PETITIONERS -- WHAT HAPPENED YESTERDPAY IS THE OVERSTGHT

BOARD -- WHAT WE HAVE HEARD FOR THE TLAST FOUR 70
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STX MONTHS IS THAT THIS$ ACTION SHOULD BE STAYED, BECAUSE

THE COVERSIGHT BOARD WAS CONSIDERING WHETHER TO LIST THE
DIRIDON PROPERTIES IN THE LONG-RANGE PROPERTY MANAGEMENT
PLAN AS SUBJECT TO THE ENFORCEARLE OBLIGATION OF THE
OPTION AGREEMENT, OF COURSE, WE HAVE CONTENDED THAT'S
NOT AN ENFORCEABLE OBLIGATION, SO IT CANNOT BE‘LISTED A5
THE ENFORCEABLE OBLIGATICN IN THE L.R.P.M.P.

SO WHAT HAS THE OVERSIGHT BOARD FINALLY DCNE
AFTER HAVING SEVERAL DRAFTS OF THESE PLANS ENLISTED
SUBJRCT TO THIé ENFORCEABLE OPTION AGREEMENT AS AN
ENFORCEMENT OBLIGATION? PFINALLY, YESTERDAY THE CVARSTIGHT
BOARD DELETES ALL COF THAT FOR THE LONG-RANGE PROPERTY
MANAGEMENT PLAN AND SAYS: WE'RE JUST GOING TO KEﬁP THE
PROPERTY FCR FUTURE DEVELGPMENT. NO REFERENCE TO IT
BEING AN ENFORCEABLE OBLIGATION AND NO REFERENCE, IN
FACT, TO THE OPTION AGREEMENT ANYMORE IN THE LONG-RANGE
PROPERTY MANAGEMENT PLAN.

WE'VE BEEN WAITING FOR SIX MONTHS FOR THI
CVERSTGHT BOARD TC SAY WHETHER IT WAS CONSIDERING THIS TO
BE AN ENFORCEABLE OBLIGATION. THEY "VE NOW ESSENTIALLY
ELIMINATED THAT IN THE LONG-RANGE PROPERTY MANAGEMENWT
PLAN.‘ SO WHAT THE D.O.F. DOES -- THE D.O.F. ISN'T EVEN
GOING TO CONSIDER THIS ISSUERE. IT'S REVIEWING A
LONG-RANGE PROPERTY MANAGEMENT PLAN THAT ISN'T EVEN GOING
TC SAY ANYTHING ABCOUT THE OPTICN AGREEMENT OR WHETHER
IT'2 ENFORCEABLE.

IN THE CASE MANAGEMENT CONFERENCE STATEMBENT THAT

TEE CITY --
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THE COURT: WHY COQULDN'T THE DEPARTMENT OF
FINANCE BRING IT BACK IN?

ME. GREEN: FRANKLY, I DON'T KNOW WHAT THE
CITY'S POSITION IS ON HOW THERE IS STILL A POSSIBILITY OF
MOOTNESS, BECAUSE THEY HAVEN'T EXPLAINED THAT 1IN THEIR
LATEST CASE MANAGEMENT CONFERENCE STATEMENT AND I WOULD
BE INTERZSTED IN KNOWING THE CITY'S POSITIO&.

THE COURT: RIGHT NOW THE CITY SAID: FINIE.
IT's OUR PROPRRTY.

MR. GREEN: THE CITY HAS SBAID: WE WILL RETAIN
IT FOR FUTURE DEVELOPMENT AND WE DON'T HAVE TO SAY IT'S
AN ENFORCEABLE CBLIGATION.

"THE COURT: IS8 THAT BASICALLY WHAT HAPPENED?

MR. JOHNSON: YES.

ME, RORINSON: WITH ONE IMPORTANT EXCEPLION.
THEY SAID: WE ARE RETAINING IT FOR USE AS A BASEBALL
STADIUM. THE DEFPARTMENT OF FINANCE --

TH® COURT: DIFFERENT THAN RAISING CORN.

 MR. GREEN: IT's CERTAINLY TRUE THEY ARR
CONTINUING TO SAY THAT THEY WANT TO USE TREIS FOR
BASEBALL. HOWEVER, THEY ARE DUCKING THE LISSUE OF IS5 THE
OPTION AGREEMENT ENFORCEABLE.

THE COURT: IF THEY REALLY WANTED TO DO
SOMETHING, THEY COULD LIST 28 THINGS PERTAINING 7O USE
FOR INCLUDING A BASEBALL FIELD AND WE WOULDN'T HAVE
ANYTHING TG TALK ABOUT.

MR. GREREN: IF THEY SAID THEY WERE NO LONGER

GOING TOQ USE THIS PROPERTY FOR A BASEBALL STADLUM, WL
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COULD THEN ARGUE THERE MIGHT BE A MOOTNESS ISSUZL.
THEY'RE SAYING THEY'RE STILL GOING TO USE THIS FOR A
BASEBALL STADIUM. THEY'RE NOT GOING TO SAY WHETHER THE
OPTION AGREEMENT --

THE COURT: LET'S JUST SIMPLISTICALLY SAY:
WE'RE KEREPING THE PROPERTY FOR FUTURE DEVELOPMENT AND,
OH, BY THE WAY, IT MIGHT BE A BASEBALL STADIUM.
WHAT HAPPENS?

MR, JOHNSON: GO AHEAD.

MR. ROBINSON: THEY'RE NOT SAYING I7 MIGHT BE 2
BASEBALL STADIUM. THEY'RE SAYING: WE'RE KREEPING IT FOR
A BASEBALL STADIUM., IF IT IS NOT A BASEBALL STADIUM, WE
WILL DISPOSE OF IT APPROPRIATELY PURSUANT TC THE
REDEVELOPMENT.

THE COURT: WHAT CAN THE DEPARTMENT OF FINANCE
DO? THEY'RE GOING TO GET THIS STATEMENT -~ LET'S SAY,
ONE-SENTENCE STATEMENT., WHAT AUTHORITY DORES THE
DEPARTMENT OF FINANCE HAVE OR ARE THEY JUST UP OR DOWN ON
THE RECOMMENDATION OR CAN THEY SAY: NO, WE DO WANT 0
TURN TT INTO CORNFIELDS?

MR. JOHNSON: 1 BELIEVE THE DEPARTMENT OF
PTNANCE CAN DO ANY OF THOSE THINGS. THEY CAN SAY APPROVE
THE LONG-RANGE PROPERTY MANAGEMENT PLAN AS [T Ig. THEY
CAN REJECT IT. T7'S KIND OF LIKE A LINE~ITEM VETO. THEY
CAN SBY: WE DON'T LIKE THIS ASPECT.

THE COURT: CAN THEY PICK UP ON THE MISSING
OPTION LANGUAGE?

MR. JOHNSON: YOUR GUESS IS8 AS GOOD AS MINE,
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THI COURT: DO THEY HAVE THE AUTHORITY TO DO
THAT?

MR. JOHNSON: I SUPPCSE THEY DO, Yks, THEY
COULD LOOK AT THAT PIECE OF PROPERTY AND SAY: WETLL, YOU
KNOW, WE DON'T THINK THAT'S AN APPROPRIATE METHOD OI
DISPOSTING CF THE PROPERTY OR ATTACH CONDITIONS TO IT OR
WHAT BAVE YOU,

MR. ROBINSON: I THINK THE ISSUE FROM THE
DEPARTMENT OF FINANCE'S PERSPECTIVE WCULD BE HERE IS A
PIECE OF PROPERTY THAT HAS A CERTAIN VALUL -- FATR MARKET
VALUE FOR HIGHREST AND BEST‘USE. YOU'RE IN EFFECT
DESTGNATING [T FOR BASKEALL STADIUM USE, WHICH I3

DEPRESSING ITS VALUL, WHICH MEANS THAT TH

=3

OTHER TAX
ENTITIES WILL GET LESS THAN THEY WOULD HAVE HAD vYCoU 3CLD
IT ON THE OPEN MARKET, SO THERE IS CERTAINLY -- THERE
REMAINS A POSSIBILITY THE DEPARTMENT‘OF FINANCE WILL NOT
GO ALONG WITH THE PROPOSED USE OF THE PROPERTY ,

THE COURT: IF THEY DON'T AND JUsT SAILD: NO,
IT's NOT TO BE USED AS A BASEBALL STADIUM, THEN WHAT
HAPPENS TO THIS CASE?

MR, ROBINSON: WELL, THEN THE OPTION CAN ONILY BE
EXERCISED FOR USE AS A BASEBALL STADIUM.

MR, JOHNSON: THAT BRINGS UP ANOTHER POILNT, YOUR
HONOR, WHICH YOU MAY OR MAY NOT RECALL. THIS OpPTI1LON
EXPIRES IN NOVEMBER.

THE COURT:I T KNEW IT WAS SOMEWHERE COMING SOON.
I3 IT RENEWABLE?

MR, JOHNSON: NO, I RDON'T THINK S50. WL, I
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DON'T KNOW THE ANSWER TO THAT. I BELIEVE TT'S NOT.

MR. ROBINSON: IT'S NOT ACCORDING TO ITS TERMS.
OF COURSE, THEE PARTIES CAN ALWAYS AGREE.

MR. GREEN: YOUR HONOR, JUST -- I WANT TO
BRIEFLY GO OVER THE OVERALL CHRONOLOGY, BECAUSE [ THINK
TT'S VERY IMPORTANT, AND THEN I WANT 70 TALK BRIEFLY
ABOUT WHAT'S HAPPENED IN THE LAST TWO WEEKS SINCE WE
FILED THE CASE MANAGEMENT CONFERENCE STATEMENT.

THE COURT: I CAN CUT TO THE QUICK. I CAN DO IT
FAR ENOUGH DOWNSTREAM SO IF SOMEBODY GETS MOVING [N THE
DEPARTMENT OF FINANCE, IT CAN BE DONE. IF YOU'RE SAYING
THREE TO SIX, I'M PROBABLY GOING TO SET THIS LATE SUMMER
OR EARLY FALL.

MR. JOHNSON: FINE.

MR. GREEN: YOUR HONOR, THE CITY'S STRATEGY ALL
ALONG HAS BEEN TO PREVENT ANY CONSIDERATION OF THR MERITS
OF WHETHER THIS OPTION AGREEMENT WAS AN ENFORCEABLE

GREEMENT

THE COURT: BUT YOU'RE GOING TO ASK ME T0 DECIDE
THAT .

MR. GREEN: WE ARFE. WE THINK THE ULTIMATE
DECTSTION SHOULDN'T BE SIMPLY PUSHED UNTIL THE OPTION
AGREEMENT IS ON THE VERGE OF EXPIRATION. THIS IS REALLY
STGNIFICANT. IN THE LAST TWO WEEKS THE CITY HAS FILED A
NINTH CTRCUIT APPEAL ON THE ANTITRUST ISSUE. THEY'VE NOW
FILED A MOTION TO EXPEDITE AND FILED A REPLY BRIEF THO
DAYS AGO. IN THETR REPLY BRIZF, THEY SAY THIS HAS TO RE

EXPEDITED, BECAUSE WE HAVE A VALID OPTION AGRELMENT AND
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TT'S GOING TO EXPIRE IN NOVEMBER AND WE NEED THE COURT TOC
DECIDE THIS ISSUE BEFORE NOVEMEER.

THEY'VE HOW FILED A NEW LAWSUIT IN SANTA CRUZ
COUNTY FOR INTERFERENCE WITH THE OPTION AGREEMENT, OF
COURSE, BASED ON IT BEING A VALID OPTION AGREEMENT AND
THEY'RE GOING TC SERK DISCOVERY AND EXPEDRITE IT. THEY
HAVEN'T FILED NOTICE OF RELATED CASE THAT WE'RE AWARD
WHEN WE SAW THE MOTION TO EXPEDITE, WHICH, OF CCURSE,
RAISES THE ISSUR OF THE VALIDITY OF THE CPTION AGREEMENT.

THIS CQURYT =-- ON THE ONE HAND, THREY'RE SEDKING
TC EXPREDITE THEIR OWN LAWSUIT AGATINST MAJOR LEAGUX
BASEBALL 1IN THREE DIFFERENT FORMS IN THREE DIFFERENT
COURTS. AND THEN IN THIS COURT THEY'RE SAYING: MO, WE
HAVE TC WAIT FOR ADMINISTRATIVE ACTION, YOu CAN'T
CONSIDER THEL MERITS OF THIS OPTICON AGREEMENT. YOU SHOULD
PUSH IT AS LONG AS WE POSSIBLY CAN WHILE WE -~- O COURSZE,
THEY DON'T SAY THIS —-—- WHILE WE LITIGATE OUR CLATMS
AGAINST MAJOR LEAGUE RBASEBALL THAT ARE BASED ON A VALID
CPTION AGREEMENT AND WHILE WE EXPEDITE THEM, BECAUSE ALL
OF THCSE CLAIMS HAVE TO BE HEARD BEFORE NOVEMBER 2014.

THIS I3 AN INCONSISTENT POSITION AND THEY CAN'T
HAVE IT BOTH WAYS. YOUR HONOR, IT IS IMPORTANT FOR THIGS
COURT TO DECIDE, BECAUSE THE ISSUE OF THE VALIDITY OF
THIS OPTICN ACGREEMENT I35 SQUARELY IN FRONT OF THIS COURT,
MORE THAN ANY OTHER COURT, AND IT'S BEEN HERE SINCE MORE
TAHAN TWO YEARS. IT I8, IN QUR VIEW, VERY IMPORTANT IT'OR
THTS COURT TO HEAR THE PETITIONER'S ARGUMENT OF WHY THIS

OPTION AGREEMENT IS NOT VALID, BECAUSE THE OTHIR COURTS
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WILL BE LOOKING AS WELL.

THE COURT: A& I SAID, I'M PREPARED TO SET IT.
I JUST AM NOT GCING TC PUT IT ON A SHORT TETHER. YOU
JUST DON'T AGREE WITH MY TIMING?

THIS HAS THE POSSIBILITY OF FOUR DIFFRRENT
OPINIONS. TRIS IS8 A BEAUTIFUL THING IN THE COURTS.

T'M PREPARED TO SET IT. T'M JUST NOT GOING TO
SET IT ON A SHORT TETHER. THAT'S CONSISTENT WITH WHAT L
THINK I SHOULD DO AND OTHER THINGS. I NEED TO SET.

ALL RIGHT. HOW ABOUT JULY 257

MR. ROBINSON: THAT MAY NOT GIVE US ENOUGH TIME.

THE COURT: STX MONTHS?

MR. JOHNSON: I HAVE TWO TRIALS IN JUNE, ONWE
JUNE 16 AND THE OTHER JUNE 30, WHICH IMPACTS MY ABILITY
TO WORK ON THE BRIEF, WHICH IS REALLY MORE OF A
CONSIDERATION THAN THE ACTUAL HEARING DATE, YOUR HONOR.
TF WE COULD GO OUT ANOTHER 30 DAYS, THAT WOULD Bi
EXTREMELY HELPFUL TO ME.

THE COURT: I DON'T WANT TO GO TOO FAR. I WILL
GO TO THR 8TH OF AUGUST AND I WILL LEAVE YOU ALL TO AGREER
TO THE BRIEFING SCHEDULE. PUT IT IN THE FORM OF AN
ORDER,

MR. JOHNSON: THAT WOULD BE HELPFUL.

THE COURT: AUGUST 8, NINE O'CLOCK, HEARING ON
THE WRIT.

MR. ROBINSON: HOW MUCH TIME DO YOU THINK YOU
WILL NEED BETWEEN THE TIME OF THE FILING OF THI TAST

BRIERT?
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THE COURT: THE MORE TIME I HAVE THE BETTER, I

HAVE A NUMBER OF, BELIEVE IT OR NOT, JURY TRIALS ALREADY

SET, BECAUSE THERE'S A SERIES OF MONEY CLUB CASES T HAVE

ALREADY SET. I HAVE TRIALS ALREADY SET IN JULY AND
AUGUST. I WOULD PREFER TO HAVE EVERYTHING IN HAND
PROBARLY ABOUT THREE WEEKS AHEAD OF TIME OR 50,
CERTAINLY, THE BARLIER THE FILING ON THE OPENING BRIEEFS,
THE RBETTER. I I HAVE QPENINGS EARLY CN, 1 CAN LOCK THEM
OVER ON THE WELKEND. |

SET IT FOR AUGUST 8TE AND YOU ALL TALK ABCUT
BRIEFING SCHEDULE, ADMIN RECORDS, WHATEVER YOU NELD TO
DO, AND PUT IT IN AN CRDER. |

ME. GREEN: SURE.

MR. ROBINSON: IS THERE A TIME, YOUR HONORY
AUGUST 8TH AT?

| THE COURT: 9:00. THERE'S NCTHING ST ON THE

FRIDAY CALENDAR.

ME. JCHNSON: THANK YOU, YOUR HONOR.

THE COURT: I'LL PROBABLY JUST HOLD THAT [OR
THIS MATTER.,

MR, GREEN: THANK YOU, YOUR HONOR.

(WHEREUPON, THE PROCEEDINGS WERE ADJCURNED.)

.
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STATE OF CALIFORNIA )

o)
COUNTY OF SANTA CLARA )

I, CATHY L. JAMELLO, DO HEREBY CERTIEFY: THAT 1
WAS APPOINTED BY THE COURT TO ACT AS COURT REPORTRER IN
THE ABOVE-ENTITLED ACTION; THAT I REPORTED THE SAMI IN
STENOTYPE AND THEREAFTER TRANSCRIBED THE SAME INTO
TYPEWRITING AS APPEARS BY THE FOREGOING TRANSCRLPTION;
THAT SAID TRANSCRIPT IS A FULL, TRUE, AND CORRICT
STATEMENT O THE PROCEEDINGS, TCO THE BEST OF MY ABILITY.

I FURTHER CERTIFY THAT I HAVE COMPLILED WITH
CCp 237 (A) (2) IN THAT ALL PERSONAL JUROR IDENTITYING

INFORMATTION HAS BEEN REDACITED 1F APPLICABLE.

DATED THIS 28TH DAY OF FEBRUARY,‘2014.

CATHY JAMELLO
OFFICIAL COURT REPORTER
C.S.R. NO. 5653

ATTENTION: CALIFORNIA GOVERNMENT CODE
SECTION 699534 (D) STATES:

TANY COURT, PARTY OR PERSON WHO HAS PURCHASED
A TRANSCRIPT MAY, WITHCOUT PAYING A FURTHER FEE TO THE
REPCRTER, REPRODUCE A COPY OF PORTION THERLECKF AS AN
DXHIBIT PURSUANT TC COURT CRDER OR RULE, OR FOR INTERNAL
Us%, BUT SHALL NOYT OTHERWISE FPROVIDE OR SELL A COPFY OR
COPIES TO ANY OTHER PARTY OR PERSON,"

e QOO
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I. REPLY IN SUPPORT OF MOTION TO TAKE JUDICIAL NOTICE

MLB seeks judicial notice of facts that can be accurately and readily
determined from sources whose accuracy cannot be questioned. See, generally,
Dkt, 23-1 {(Motion to Take Judicial Notice or “MTIN”). San José does not
dispute the facts that MLB seeks to judicially notice. Instead, San José apposes
MILB’s motion with a grab-bag of misplaced objections. As explained below,
MLB identifies with particularity the facts subject to judicial notice——the trial date
and legal grounds for the petitioner’s claims in the Stand for San José litigation,
and the district court’s decision in Fale (as documented in the transcript of the
court’s oral opinion). These facts are directly relevant to two core issues on
appeal—San José’s .antitrust standing and the scope of MLLB’s antitrust exemption.
And contrary to San José’s assertions, MLB does not seek to use any of these facts

for improper purposes. Judicial notice of the facts 1s therefore appropri ate.'

" San José’s Reply Brief also asks the Court to strike portions of MLB’s
Answering Brief that reference certain other facts. Dkt. 27 n.1. Primarily, San
José objects to MLB’s reference to (1) documents that were attached to San José’s
initial complaint (e.g. L ER 253), or (2) documents that were judicially noticed by
the District Court (e.g. I ER 173 n.21). Of course, documents that San Jos¢
attached to its complaint are not outside the complaint for purposes of a Motion {o
Dismiss. Hal Roach Studios, Inc, v, Richard Feiner & Co., 896 I.2d 1542, 1555
n.19 (9th Cir. 1989). And documents noticed by the District Court below are
properly part of the record. 1 ER (D. Ct. Opinion) at 13-14. San José has forfeited
any objection to those documents by failing to appeal the District Court’s decision
to take judicial notice, Additionally, San José objects to MLB’s reference to the
fact that MLLB has denied the Athletics’ relocation request. This fact was properly

317035
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II. DISCUSSION

A.  MLB’s motion for judicial notice states with particularity the facts at
issue.

Contrary to San José's assertion, MLB states with particularity the facts for
which it seeks judicial notice. MLB requests that the Court take judicial notice of
the following specific facts:

e The August 8, 2014 trial date 1n the consolidated Stand for San Joseé
matters. Dkt 23-1 (MTIN), Ex. 1 at 1:9-10.

o The four grounds raised in the Stand for San José action for
invalidating San José’s Option Agreement with the Oaldand Athletics.
Dit 23-1 (MTIN), Ex. 2 at 9 1.

o The Hale court’s holding that “radio broadcasting and telecasting of
baseball games” are within the scope of the “ordinary business of
baseball” for purposes of MLRB’s exemption from antitrust laws. Dkt
23-1 (MTIN), Ex. 3 at 24,

Dkt 23-1 (MTIN ) at 1-2, San José¢ falsely asserts that MLB’s motion violates

Federal Rule of Appellate Procedure 27(a){2)(A), but ignores the numerous places

put before the District Court in a Supplemental Joint Case Management Statement
(Il ER 6:12-14), and San José has included this fact in a recently filed state-court
complaint, See Ex. A (Los Angeles Sup. Ct. Complaint) at 4 11,

§17035
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in MLB’s motion where the facts at issue are specifically identified. See Dki. 23-1
(MTIN) at 1-2, 3-4. San José’s procedural objections therefore lack merit.”

B.  The facts at issue may be accurately and readily determined from
sources whose accuracy cannot be questioned.

The parties agree that a fact is properly subject to judicial notice if' it “can be
accurately and readily determined from sources whose accuracy cannot be
questioned.” Fed. R. Evid. 201(b)(2). Notably, San José does not dispute the
facts at issue, or the accuracy of the sources from which they are drawn. San José
tacitly acknowledges that the consolidated Stand for San José trial ig scheduled to
begin on August &, that the petitioner in those actions is advancing the four listed
grounds for invalidating the Option Agreement, and that the Heale transcript states
that court’s ruling regarding the scope of the antitrust exemption. Dkt. 26 (Opp. to
MTIN) at 4-9.

Because San José cannot dispute these facts or the accuracy of their sources,
it claims that MLB is requesting that the Court use them in impermissible ways.
Dkt. 26 (Opp. to MTIN) at 5, 8-9. Not so. With regard to the Siand for San José

scheduling order and Amended Complaint, MLB’s motion asks only that the Court

* San José argues that the Court should not take judicial notice due to an Advisory
Committee note suggesting that parties seek each other’s positions before [iling a
Motion to Take Judicial Notice. Dit. 26 (Opp. to MTIN) at 3. But San Jos¢
cannot claim any prejudice—its position has been fully presented to this Court.
And San José provides no authority for relying on this Advisory Committee note to
deny a meritorious motion,
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talce notice of their content, not any “interpretation” of their content. /d. at 5. For
the Hale transcript, MLLB secks judicial notice of only what the court held—not
any argumentative analysis of its reasoning or determination regarding underlying
facts. Courts routinely take notice of such decisions, as recognized by Federal
Rule of Appellate Procedure 32.1(b), which mstructs parties to submit copies of
opinions, orders, judgments or dispositions unavailable on electronic databases.”
C.  Judicial notice of the facts at issue is otherwise proper.

’ . [ . . ' .
1. The Stand for San José claims and trial date have a direct relation
to this action,

San José argues that “resolution of the validity of the Option Agreement” is
“clearly irrelevant” to this appeal (Dkt. 26 (Opp. to MTIN) at 5), but concedes in
its Reply Brief that the Option Agreement is the basis for its purported standing to
bring antitrust claims: “San José has standing because it has suffered (and
continues to suffer) antitrust injury. As the Complaint specifically alleges: But for
MIB’s antitrust violations, the A’s would have exercised the option and entered
into a Purchase and Sale Agreement with the City of San José.” Dkt. 27 (8] Reply
Br.) at 3 (emphasis added). In fact, San Jos¢ based its Motion to Expedite this

appeal entirely on the fact that San José’s claims may be mooted when the Option

* Under Federal Rule of Appellate Procedure 32.1(b), the Court may not need to
take judicial notice of the [Hale transcript to rely on it. MLB sought judicial notice
of the transcript out of an abundance of caution because a “transcript” is not one of
the specific categories of judicial documents discussed by the Rule.
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Agreement expires in Névember 2014, Dkt. 2-1 (S] Mot. to Expedite) at 8-9; Dkt.
15-1 (SJ Reply 1s0 Mét. to Expedite) at 2 (“The expiration of the Option
Agrc@nen’t provides good cause to expedite this appeal”). Because San Jos¢’s
anfitrust standing is a dispositive issue in this case, related proceedings that could
destroy San José’s purported standing are relevant. The Stand for San José trial
date and grounds for invei]idatin g the Option Agreement thus are facts with a
“direct relation to matters at issue here,” * United States ex rel. Robinson
Rand@erm Citizens Council v. Borneo, Inc., 971 F.2d 244, 248 (9th Cir. 1992).”

2. - The Hale transeript is a relevant judicial decision, not “external
evidence.”

San José’s arguments against judicial notice of the Hale transcript
fundamentally misconstrue the nature of MLB’s request. The Hale transcript is not
“external” or “substantive” evidence. See Dkt. 26 (Opp. to MTIN) at 7--8, Nor
ﬁoes MLB request that the Court admit factual findings in Hale for their truth in

this action. /d. at 8. Rather, the transcript is a record of a district court decision

* MLB could not have presented these facts to the District Court because the Stand
Jfor San José trial date was not set and the complaint not yet amended when MLB
filed its motion to dismiss and related papers.

® San José’s attempt to distinguish Robinson Rancheria fails, Dkt, 26 (Opp. to
MTIN) at 6. The Ninth Circuit does not require complete identity of the parties or
claims at issue before a court may take judicial notice of other proceedings.
Robinson Rancheria, 971 F.2d at 248, The Stand for San José action, like the
other action in Robinson Rancheria, is “directly related” to this case because it
“may in fact be dispositive.” Id.
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- regarding a legal issue at the core of San José’s appeal—the scope of MLB’s

antitrust exemption. See, e.g., Dkt, 22 (MLB Answerihg Br.) at 39-57. MLDB

requests that the Court take judicial notice of the [Hale court’s holding, in the same

way the Court would recognize any other legal decision not available in electronic

databases or other easily accessible sources, San José raises no objections to

judicial notice of the transcript for this limited purpose.

1il. CONCLUSION

For these reasons, the Court should grant this motion to take judicial notice.

DATED: April 28,2014
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1 Plaintiffs City of San José, City of San Jos¢ as successor agency fo the Redevelopment
2 || Agency of the City of San José, and the San José Diridon Development Authority (collectively
3 || “Plaintiffs”) allege as follows:

4 I . INTRODUCTION

5 1. Thisaction arises from the concerted efforts by Major League Baseball to prevent
6 1} the Athletics Baseball Club from moving from Oakland to San José. For over two years, Major
7 1| League Baseball has interfered with the exercise of an Option Agreement between Plaintiffs
8 || and the Athletics Baseball Club by refusing to permit the Athletics to move to San José.
9 2. Baseball occuples a coveted place in American culture. It is a uniquely American
10 || sport, originating before the American Civil War as a humble game played on sandlots. In
11 || 1871, th_e first professional baseball league was born. Eventually the teams were divided into
12 || two leagues, the National and American ~ these are the two leagues that persist today.
13 | 3 Today there are 30 separate Mzjor League Baseball Clubs in the Unitc.d States
14 || and Canada, all of which compete against each other on the baseball field in regularly
15 | scheduled games. Baseball is big business in the United States with combined 2013 annual
16 1] revenues of over $8 billion.
17 4. Bowever there 1s a dark side to this storied institution ~ Major League Baseball
18 || prohibits franchise movements “except in the most dire citcumstances where the local
19 || comumunity has, over a sustained petiod, demonstrated that it cannot or will not support a
20 | franchise.” According to the Major League Baseball Constitution, three quarters of the teams
21 |t ina league must vote in faver of proposed team relocation or the relocation will be prohibited,
‘;-J 22 || thus denying other cities or counties from competition for teams. The MLB Clubs, like other
~ 23 || sports leagues, have structured their governance to permit major decisions regarding on-field
. 24 || sporting competition and off-field business competition to be made by the club owners
25 || themselves. -
o 26 5. Atissuein this case is MLB’s interference with the move by the Athletics
?_ " 27 || Baseball Club from Oakiand to San José, California. San José has entered into an option

28 || agreement with the Athletics Investment Group, LLC, the California limited partnership that
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owns and operates the Oakland A’s. By refusing to allow the Oakland A’s to jocate to the City
of San José, Defendants are interfering with this confract.

‘ 6. Plaintiffs have suffered and continue to suffer damages in the millions of dollars
due to Defendants’ unreasonable interference with Plaintiffs’ Option Agreement with the
Athletics Baseball Club.! |

7. Major League Baseball is interfering with Plaintiffs’ Option Agreement with the
Athletics Baseball Club through preventing the Athletics Baseball Club from exercising the
Option Agreement with the City of San José.

8. Major League Baseball is made up of competitive member teams who provide
major league professional baseball games in Notth America. Article VIIT of the MLB
Constitution requires the vote of three-fourths of the Clubs to approve the relocation of a
competitive team within that Club’s “operating territory.” |

9. In 1990, when the San Francisco Giants were considering selling the team and
moving to Florida, Bob Lurie, the then-owner of the Giants, expressed interest in moving to
san José. To accommodate the Giants, Walter Haas, the Athletics then-owner, gave his
consent for the Giants to relocate to San José for no consideration paid to the Athletics. Asa
result, the MLB Constitution was amended to provide that the Giants hold territorial rights to

the County of Santa Clara, which includes the City of San José. The Giants twice were

unsuceessful in their attempt to obtain a publicly-funded stadium in the South Bay Arca and,
although the Giants did not move;.thc Giants continued to claim the térritorial rights to the
County of Santa Clara.

10, The City of San José has one of the fastest growing populations in the Bay Area
and is home to dozens of large technology companies. Tt is also easy to understand why the
Athletics wish to move to the City of San José, Unlike San Francisco County, Santa Clara

County is immediately contiguous to Alameda County. Moreover the Athletics are an

'Plaintiffs dre not seeking damages from the Athletics Baseball Club, Itis the Defendants,
including MLB, who have acted to prevent the Athletics Baseball Club from relocating to San

José. Purther, the Athletics Baseball Club cannot interfere with the Option Agreement to
which it is a party.
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economically disadvantaged team in an aging stadium in Alameda County which the Athletics
must share with the Oakland Raiders (the only such arrangement in baseball), and are heavily
dependent on revenue sharing from their more well-heeled colleagues.

11, Defendants assert that in a letter dated June 17, 2013 from Commission Selig to

Lewis Wolff (managing pariner of the Athletics), Defendants denied the relocation request of

the Athletics. However, this purported denial was done secretly and Defendants refuse to

release the contents of the June 17 2013 letter to Plaintiffs or the public.
12, Phis purported denial of the Athletics’ relocation request did not inhibit the

Athletics from extending the Option Agreement, On September 26, 2013, the Athletics

Investment Group LLC elected to extend the Option Agreement’s exercise peried through

November &, 2014 by paying the extension fee of $25,000.

13, Through MLB’s exercise of the exclusionary provisions in the MLB
Constitution, members of MLB intetfered with Plaintiffs” Option Agreement with the Athletics
Baseball Club in violation of the laws of the State of California by refusing to sllow the
Athletics Basebali Club to relocate to the City of San José.

II. PARTIES
A, PLAINTIFES

14, Plaintiff CITY OF SAN JOSE is,' dnd at all times mentioned herein was, a
California municipal corporation, organized as a Charter City under the California Constitution
and the laws of the State of California. Plaintiff City of San José is located in the County of

Santa Clara. Plaitiff City of San José has the capacity to sue pursuant to, infer alia, California

- Government Code section 945 and brings this action individually and on behalf of the People

of the City of San José.

13, Although the Redevelepment Agency of the City of San José (the “Agency”) has
been dissolved, Plaintiff City of San José is suing in its capacily as the Successor Ageney to
the Redevelopment Agency of the City of San José. Plaintiff City of San José has the
capacity to sue purs.u{mt to, inter alia, California Government Code section 945, and brings this

action individually and on behalf of the People of the City of San José.
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1 16.  Plaintiff SAN JOSE DIRIDON DEVELOPMENT AUTHORITY is a joint

2 1| powers association comprised of the City of San J o‘sé and the former Redevelopment Agency,
3 |l The San José Diridon Development Authority was formed on March 8, 2011, when the City of
4 | San José and the then-Redevelopment Agency of the City of San José formed a joint powers

5 |1 authority under the Joint Exercise of Powers Act to facilitate the development and

6 || redevelopment of the Diridon Area, which is the area within the City of San José bounded on
71l the North by the northerly line of the Julian Street right of way, bounded on the Fast by Los

8 || Gatos Creek, bounded on the South by the southerly line of the Park Avenue right of way, and

9 || bounded on the West by the westerly line of the railread right of way adjacent to the Diridon

10 4| Station.
11 B. DEFENDANTS
12 17.  Defendant THE OFFICE OF THE COMMISSIONER OF BASEBALIL d/b/a

13 {| MAJOR LEAGUE BASEBALL (“MLB”} is an unincorporated association whose members
14 | are the thirty Major League Baseball Clubs. MLB is the mosf significant provider of major
15 |} league professional baseball games in the world. MLB, on behalf of ifs members, has
16 1| responsibility for administrative and operational matters relating to Major League Baseball.
17 |l MLB headquarters are located at 245 Park Avenue, New York, New York.
18 18 Defendant ALLAN HUBER “BUD” SELIG (“Selig”) is the Commissioner of
19 || Major League Baseball, having served in that capacity since 1992, first as acting cornmissioner,
20 |, and as the official commissioner since 1998. Upon information and belief, Commissioner

21 | Selig is a resident of Milwaukee, Wisconsin.

Y] 19, Defendant THE OFFICE OF THE COMMISSIONER OF BASEBALL

i] 23 || (“OCBY)is an office created pursuant to the Major League Agreement entered inte by the

; 24 || National and Ameri can Leagues and the member Clubs of Major League Baseball then in

25 || existence. Upon information and belief, the OCB has the power to act for and hind MLB in

IM 26 || business matters centralized in the League,

=7 20.  Through the MLB Constitution and the rules adopted and promulgated by MLB

. 28 || and its Commissioner, Defendant Bud Selig, MI.B and the Clubs have adopted agrecments
Law Offices
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governing all aspects of major league professional baseball, The MLB Constitution was
adopted by votes of the Clubs and may be amended by votes of the Clubs in accordance with
its terms.

21, Fach Club that is a member of MLB is a separate and independent business with
a separafe and independent owner, exercising significant autonomy in its business operations.
While the Clubs cooperate to schedule and produce major league men’s professional basebal!
games and facilitate competition on the field, the Clubs compete off the ficld in the sale of
tickets, sponsorships, merchandise, and concessions. The Clubs also compete in the
developing, licensing, and marketing of their respective trademarks for various purposes. The
Clubs set their own prices for the sale of tickets for attending games at their stadiums.

22, Defendants Does 1-50 are fictitious names for individuals or entities that may be
responsible for the wrongful conduct and labor practices that caused harm to Plaintiffs and each
of them. The true names and capacities of Defendants Does 1-50 are unkncewn to Plaintiffs, but
Plaintiffs will amend this Complaint when and if the true names of said Défendants become
known to them. |

23, Atall imes herein mentioned, each of the Defendants was the agent, servant,
employee, partner, aider and abettor, co-conspirator, and/or joint venturer of each of the
remaining Dcfendants named herein and were at all times operating and acting within the
purpose and scope of said‘agency, éewice, employment, partnership, conspiracy, alter ego,
and/or joint venture. Each Defendant has rendered substantial assigtance and encouragement (o
the other Defendants, knowing that their conduct was wrongful and/or uniawful, and each
Defendant has ratified and approved the acts of each of the remaining Defendants,

'24.  Bach Defendant participated, as a member of the conspiracy, and acted with or in
furtherance of said conspiracy, or aided or assisted in carrying out the purposes of the
conspiracy, and have performed acts and made statemmﬁs in furtherance of the conspiracy and
other violations of California law. Fach Defendant acted both individually and in aligniment

with other Defendants with full knowledge of their respective wrongfu! conduct. As such,

Defendants conspired together, and with other nnnamed co-conspirators, building upon each
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1 |} other’s wrongdoing, in order to accomplish the acts outlined in this Complaint. Defendants are
2 || individually sued as principals, participants, and aiders and abettors in the wrongful conduct
3 || complained of, the liability of each arises from the fact that each has engaged in all or part of

4 || the improper acts, plans, schemes, conspiracies, or transactions complained of herein.

5| HI JURISDICTION AND VENUE

6 A. JURISDICTION

7 25, This Court has jurisdiction over this action pursuant t.o California Code of Civil
8 || Procedure Section 71 by virtue of the fact that the complained-of acts and practices giving rise

9 i| tothis action took place, in whole or in part, in the State of California. Moreover, Defendants
10 || have done and continues fo do significant business in California so as to render the exercise of
111} jurisdiction over each of them by the California courts consistent with traditional notions of fair
12|} play and substantial justice. The amount in controversy exceeds the minimum jurjsdictional

13 amount of unlimited civil cases.

14 B, VENUE
15 26, Veaue is proper in this County because MLB is an unincorporated association

16 || and two of'its members (the Los Angeles Dodgers and the Los Angeles Angels of Anaheim)
17 || reside in Los Angeles County,

18 || 1IV. FACTUAL BACKGROUND

19 A. RELEVANT HISTORY OF THE ATHLETICS
20 27, The Athletics are a Major League Baseball Club based in Oakland, CA. The

21 || Athletics are popularly known as the “A’s” and are 2 member of the Western Division of
£ 22 || MLB’s American League.
-, 23 28, Oneof .the American League’s eight charter franchises, the Athletics Club was
24 |1 founded in Phiiadelphia, PA, in 1901 as the Philadelphia Athletics. The Athletics Club had
~ 25 || notable success in Philadelphia, winning three of four World Series from 1910 to 1913 and two
e 26 |1 inarowin 1929 and 1930, However, after declining success, the team left Philadelphia for

27 1t Kansas City, MO in 1955 and became the Kangas City Athletics.

25
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1 29.  The Athletics moved to Qakland in 1968, In the early 1970°s, the team enjoyed
3 1980, Walter Haas purchased the Athletics and spearheaded a decade of success, both in the
4 1i win column and in stadium attendance, The Athletics won the AJﬁerican League Pennant in

5 11 1988, 1989, and 1990 and won the World Series in 1989, More recently, the Athletics have

6 || ofien been playoff contenders (most recently in 2013) but have not returned to the World Series
74l since 1990,
8 30.  The Qakland Athletics are one of the most economically disadvantaged teams in

9 || major league professional baseball. The Oakland Athletics are heavily dependent on revenue
10 || sharing from more well-heeled colleagues, Beécause of the economic structure of baseball,
11 |i which does not split team revenues as evenly as other sports, there is wide disparity between
12 || rich and poor teams and the Athletics are a poof team in terms of revenues,
13 31, The Oakland Athletics are hémsed in an old stadium, named O.co Coliseum, but
14 || also known as Oakland-Alameda County Coliseum, and commonly known as Oakland
15 | Coliseum or The Coliseum (the “Oakland Coliseum™). The Ozkland Coliseum is the only
16 || remaining multi-purpose stadivm in the United States which serves as a full-time home to both
17 || aMajor League Basebali Club (the A’s) and a National Football League team (the Raiders),
18 || where the two teams play games on the same field,
19 32, Since the 1590’s, attendance at A’s games has plummeted, Average attendance at
20 |1 A’s home games is in the lower third of the MLB Clubs. Comparing attendance to the Giants,

21 || the A’s average about half the number of fans in attendance, The following chart shows the

ﬁ 22 1| numbers:
{44
w23
t,,.,,.!.
24
L
w25
r._"jl
oy 26
g
,f.';\
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3,326,796

41,584 average

Ranks 3/30

San Francisco

3,337,371

San Francisco
80 Home Games
Oakland 1,809,302 22,337 average

41,695 average

Ranks 23/30

Qakland

1,679,013

20,728 average

4/30
27130

33.  The Oskland Coliseum is also the only major league park that hosts another team

in another sport and is the fifth-cldest ballpark in the majors. According to the 2010 census,

the Glants’ ferritory includes 4.2 million people; the A’s territory 2.6 million.

34, Spokespeople for the Athletics have repeatedly stated the Athletics have

exhausted their options in Qakland after years of trying to increase attendance.

B. RELEVANT HISTORY OF THE CROSS BAY RIVAL — THE GIANTS

35, The San Francisco Giants are a-Major League Baseball Club bhased in San

Francisco, California, playing in the National League West Division. The Gothams

as the

?

Giants were originally known, entered the National League in 1883, Later the Club was known

as the New York Giants. The team was renamed the San Francisco Giants when the team

moved to San Francisco in 1958,

36.  Since arriving in San Francisco, the Giants have won five National League

Pennants, the 2010 World Series, and the 2012 World Series,

37. The Giants have won the most games of any team in the history of American

baseball. They have won twenty-two National League pénnants and appeared in nineteen

Wonld Series competitions — both records in the-National League. The Giants have won seven

Wor]d Series Championships, ranking second in the National League (the St. Louis Cardinals

have won eleven).
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‘Monterey Counties. In 1981, Giants then-owner Bob Lurie declared Candlestick Park “unfit

38.  The current home of the Giants is AT&T Park, located at the edge of downtown
San Francisco and the San Francisco Bay. AT&T Park is widely-acelaimed as one of the best
ballparks in the league with its state-of-the-art design and breathtaking views.

39.  However, before m;)ving to AT&T Park in 2000, the Glants played their home
games in Candlestick Park (from 1960 - 2000).

C. THE TERRITORIAL DISPUTE BETWEEN THE A’s AND GIANTS
40, The instant territorial dispute between the A's and Giants traces i{s roots to the
1980s -~ and arises out of an effort by the A’s to help its fellow Bay Area team in a time of
need. '

41, In the late 1980’s, the Giants were hoping to build a stadium in the South Bay

Area and requested that MLB approve expansion of their territory into Santa Clara and

for baseball,” and began & failed campaign for a new ballpark in San Francisco.

42, In 1987 and 1989, respectively, the Giants sponsored ballot measures to build a
new ballpark in San Francisco, The San Francisco voters rejected both measures, Afler
considering new stadium sites on the Peninsula and in the South Bay, the Giants sponsored a
ballot measure to build a new stadium in Santa Clara, The Santa Clara voters summarily
rejected that meélsure.

43, In 1990, in what was viewsd as a final effort to keep the Giants in the Bay Area,
Giants owner Bob Lurie pﬁrsﬁed a new stadium in San José. However, the Giants faced
territorial restrictions under MLB’s Constitution, which expressly limited the Giants to San
Francisco and San Mateo Counties, Faced with this definitive hurdle, Mr. Lurie reached out to
then-A’s owner Walter Haas, Over a handshake and without consideration, Mr. Haas
consented to the Giants® relocation to San José, Mr, Haas never granted the Giants an

exclusive right to Santa Clara County, only his consent to pursue relocation of the Club to

Santa Clara County in 1990, On June 14, 1990, MLB unanimously approved this expansion of

the Giants’ territory.
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1 44, Commenting on this gentlemen’s agreement, Commissioner Selig said, “Walter

2 || Haas, the wonderful owner of the Oakland club, who did things in the best interest of baseball,
31| granted permission . .. What got lost there is they didn’t feel it was permission in perpetuity.”
4 11 Indeed, the MLB recorded minutes reflect that the San Francisco Giants were granted the Santa

5 || Clara County operating territory subject to their relocating to Santa Clara, See March 7, 2012

6 || Ockland Athletics media release, Ultimately, like the voters in San Francisco and Santa Clara
7 || before them, the San José voters summarily rejected the Giants® ballot measure to relocate the
8 feam to Sen José.

90 45, San José voters rejected the proposal of the Giants for a taxpayer-funded stadium
10 || bothin 1990 and again in 1992. After rejection by the voters in San José, the Giants

11 || abandoned eny interest in relocating to San José, and set their sights on selling the Club and

12 || moving to Tampa Bay, Florida. In 1992, after reaching a deal to relocate to Tampa Bay, by a 9
13 || —4 vote, Major League Baseball rejected the deal to move to Florida and the Glants r_emained
14 {1 in San Franeisco.

15 46.  The Giants were unable to successfully obtain a vote to move into the County of
16 || Santa Clara, However, the return of the County of Santa Clara fo its original “operating

17 || territory” status was not formally accomplished. See March 7. 2012 Oakland Athletics media

18 |i release.
19 47.  Unable to acquire public financing in the South Bay, the Giants eventually
20 |} obtained private financing for the 2000 construction of AT&T Park in San Francisco’s China

21 || Basin. Notably, this new stadium was closer to the A’s bome stadium than Candlestick Park.

fw—" 22 48, As early as 2004, Baseball San José, a community organization promoting

; 23 || relocation of the Athletics to San José, lobbied the City of San Jos¢ to authorize a new stadium
!t. 24 || in San José to hure the Athletics, However, the Athletics chose to pursue a new stadium deal in
25 || Fremont.

SJ 26 49, In October 2004, San José and the San José Redevelopment Agency (“RDA™)

™27 || began studying the potential for developing a ballpark in the Diridon Station arca. That process

28 || culminated in February 2007, with the certification of an Environmental Impact Report (“BIR™)
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1 || fora ballpark project consisting of a 1.5 million square-foot MLB stadium and a parking
2 || structire with-ground floor commercial uses on approximately 23.1 acres in San José, The
3.{| ballpark proposed in 2007 had a maximum seating capacity of 45,000, In early 2009, San José

4 1 began exploring the development of a modified project and proposed an Athletics ballpark to

LA

be built on 13.36 acres near the Diridon train station; bounded by Park Avenue and San

Fernando and Autumn streets. The current ballﬁark coneept reduces the size of the stadium

~1 N

tration of the proposed ballpark:
S Tl o BT

ErE

from 45,000 to 3

R o

_____ 24 50.  Sports venues have become a catalyst for urban transformation or revitalization.
25 1| New sports facilities atiract businesses to the neighborhoods surrounding the sports facility,

{0 which creates additional jobs, consumer spending, and tax revenue. New sports facilities also

4 create an incentive for new hotels, restaurants, and businesses to move to a city, which serves
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to yevitalize & city by ereating more economic activity, even out of season. The downtown

areas then generate highex hotel occupancy, restaurant patronage, retail jobs, and city revenues

| as the fans can walk from the stadium to restaurants and bars to celebrate. The districts

themselves then become as much of an attraction as the events and facilities in the cities.

International (“CSL”) for the RDA detailed the cconomic benefits of the propesed Athletics

staditm in San José (“CSL Study”). The CSL Study provided independent and conservative

estimates of the quantifiable impacts that would be generated by an Athletics stadium in San

Josg. A copy of the CSL Study is attached as Exhibit 1. Findings and estimates of the CSL

Study include the following:

$96.0 million in net new direct spending in San José during a three year construction
period; $558,000 in sales tax revenues to the City over the thres year construction
period; -

980 jobs supported annually due to ballpark development;

$82.9 million in net new annual direct spending in San José following construction,
with a 30-year present value of $1.8 billion;

-$130 million ballpark-produced annual net new output in the City,

Over a 30-year period, the estimated net present value of the total new economic
output generated by spending related to the ballpark is $2.9 billion;

General Fund, and more than $3.5 million per year for other local agencies,
including:

o $706,000 a year for Redevelopment Agency Housing;
o $912,000 for Redevelopment Agency Non-Housing;
o §109,000 for San José General Obligation bonds; and,
o $495,000 for the San José Unified School District;

The net present value of the City tax revenues generated by the balipark over a 30-
year and 50-year period is estimated to be approximately $31.2 million and $42.0
million, respectively;

Local hotels, restaurants, stores, and night spots would benefit, with the average
ballpark attendee anticipated to spend $47 at businesses outside of the stadinm; and,

51, A 2009 Economic Impact Analeis prepared by Conventions Sports and Leisure
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= San José would benefit substantially. more from development of the MLB baseball
park than by using the same land for an alternative development,

52, OnMarch 7, 2012, the Oakland Athletics issued a statement “regarding A’s and

Giants sharing Bay Area tetritory.” The Oakland Athletics statement contained the following
points:
a. Of the four two-~team markets in MLB, only the Giants and Athlatics do
not share the exact same geographic boundaries;
b. MLB-recorded minutes clearly indicate that the Giants were granted Santa
Clara County subject to relocating to the City of Santa Clara;
¢. The granting of Santa Clara County to the Giants was by agreement with
the Athietics late owner Walter Haas, who approved the request without
cﬁmpensation to the Athletics;
d. The Giants were unable to obtain a vote to rove to Santa Clara County
“but the retun of Santa Clara Ceunty to its original status in the MLB
Constitution was not fully accomplished; and,
¢. The Athletics “are not seeking a move that seeks to alter or in any manner
7 disturb MLB territorial ri ghts” Instead, the Athletics “seek an approval
to create & new venue that our organization and MLB fully recognize is
needed to eliminate [] dependence on revenue sharing,”
53, OnMay 12, 2009, the San José City Council and the Redevelopment Agency of
the City of San José established negotiating prihciples for the development of a stadium in the
downtown area of the City of San José for a Major League Baseball team, which were

subsequently amended by the City Council on August 3, 2010,

54, In 2010, after the Athletics’ Fremont deal collapsed, the City of San José again
explored a stadium deal with the Athletics. The San José City Council reviewed and
unanimously approved an environmental impact study (“EIS”). Upon approval of the EIS,

San José Mayor Chuck Reed called for a public vote on whether the Athletics could purchase
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land and build & new stadium for the Athletics in San José, However, at Commissioner Selig’s
request, Mayor Reed delayed the vote pending the MLB Relocation Committee’s determination
of the A’s~Giants territorial dispute.

55.  On September 10, 2010, through the efforts of the Silicon Valley Leadership

Group, a letter from seventy-five of Silicon Valley's leading CEOs was sent to MLB urging
Commissioner Selig to approve the Athletics’ move to San José. A copy of the September 10,
2010 Letter is attached at Exhibit 2,

-56.  InMarch 2011, the City of San J oéé transferred assets in anticipation of the
Athletics move to San José. The RDA transferred several properties in the Diridon
Redevelopment Project Area (“Diridon Area”) to the San José Diridon Joint Powers Authority,
a jolnt powers authority made up of the City of San José and the RDA (“JPA™), The properties
that were the sﬁbj ect of the transfer were originally purchased by the RDDA with the intent that
the properties, along with adjacent properties, be developed into a MLB park, or alternatively a
mixed use development with housing.?

37 OnNovember 8, 2011, the San José City Council executed an option

agreement with the Athletics Investment Group (the “Option Agreement™). A copy of the
Option Agreement is attached af Exhibit 3, The Option Agreement granted the Athletics a two
year oplion (with an additional one year extension) to purchase six of the parcels of land that
San José transferred to the JPA in hjmar_ghwghgll The Option Agreement permits the Athletics to
purchase six parcels located in the Diridon Area of Downtown San José to build a new stadinm
for a purchase price of $6,975,227 (the “San José Stadium Property’), In exchange for the
aption to purchase these six properties from the JPA, the Athletics agreed to pay $50,000 for

the two year option, with the authority fo extend the option term by one year (to November 8,

 On June 28, 2011, three months after San José transferred the properties to the JPA, the Governor signed into law
ABX1 26, which prohibited Redevelopment Agencies from engaging in new business, established mechanisms and
timelines for the dissolution of Redevelopment Agencies and created Successor Agencies to oversee dissolution of
the Redevelopment Agencies and redistribution of Redevelopment Agency assets:
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58.  The Option Agreement further obligated the JPA and the Athletics to negotiate,
in good faith, a purchase and sale agreement for the San José Stadium Property (the “Purchase
Agret;ment”)‘, with a first drafl to be exchanged within 90 days. The Option Agreement
specified provisions that were required to be included in the Purchase Agreement.

59, A March 2010 poll conducted by the San José State University’s Survey and
Policy Research Institute on behalf of the Mercury News found that 62 percent of those
surveyed favored giving the Athletics city owned land for a stadium, with only 23,5 percent
opposed. The margin of error for the poll was 4.25 percentage points.

60.  Various local organizations, including the San José Silicon Valley Chamber of

Commerce, the San José Convention and Visitors Burean, the San José Sports Authority, and

Baseball San José, have all expressed their support for a relocation by the Athletics to San José,

61, On Decerber 2. 2011, Stand For San José (a coalifion group backed by the San
Francisco Glants and the San Jos€ Giants to block the Athletics relocation to San José) filed a
civil action against the City of San José, and the San José Redevelopment Agency, among

others, in Santa Clara Superior Cowt, Case No. 1-11-CV-214195. Stand For San José named

Athletics Investment Group LLC as the real party in interest in that action. Despite a thorough

EIS, the lawsuit claims the studies on issues such as traffic and air quality are insufficient under
the Céiifomia Environmental Quality Act (“CEQA™), allegedly necessitating additional studies.
62, Despite the Giants’ staunch opposition, the County of Santa Clara, the City of
San José, and leading Silicon Valley businesses support the Athletics relocation. On July 31,
2012, through the efforts of the Silicon Valley Leadership Group, a letter from thirty-three of
Silicon Valley’s leading CEOs and Presidents was sent to Charlie J ohnsoﬁ, principal owner of
the San Francisco Giants, urging Mr. Johnson to allow approval of the Athletics” move to San
José. A copy of the July 31, 2012 Letter is attached at Exhibit 4.
63, .In an April 2, 2013 letter to Commissioner Selig, San José Mayor Reed wrote:
When will the A’s be moving to San José? That’s the question that is most often
‘asked of me by CEOs of Silicon Valley companies competing to retain and atlract

global talent . .. The A’s ownership continues to express its desire to locate the
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1 team in San Jos¢ and I strongly endorse that outcome . . . Direct communication

2 between us will help resolve any lingering issues about our commitment to having

3 the A’s home plate be located in San José and could reduce the probability of

4 additional litigation, |

5 64.  Inan April 4, 2013 response, Commissioner Selig wrote Mayor Reed. Instead of‘

6 || meecting with Mayor Reed, the Commissioner referred the Mayor to MILB Relocation

7 1] Committee Chairman Robert Starkey or other members of the Relocation Committee,

8 65, Commissioner Bud Selig has failed to act on this territorial dispute for several
.9 years, In March 2009, Commissioner Selig appointed a special Relocation Committee to

10 || evaluate the Bay Area territorial issues, The MLB Relocation Committee includes:

11 . Chairman Bob Starkey: a former Arthur Anderson accountant who had

12 done extensive work for the Commissioner and the Minnesota Twins;

13 . Corey Busch: a former San Francisco Giants Executive Vice President

14 under Bob Lurie;

15 .. [rwin Raij: an attorney at Foley & Lardner, LLP, who worked on balipark
16 deals fbr the Washington Nationals and Florida Marling; and

17 . Bob DuPuy: Major League Baseball’s Chief Operating Officer.

18 66.  Atthe January 2012 owners’ meetihgs, Cormissioner Selig said the situation

19 || was on the “front burner.” On March 7, 2012, MLB spokesman Pat Courtney stated during a

20 || press conference, “No decisions have been made.” As recently as May 16. 2013,

21 || Commissioner Selig participated in a press conference, anncuncing that MLLB had no news on
022 || the quest of the Oakland Athletics to relocate to San José.. Commissioner Selig also said the
v 23 |1 MLB Relocation Committee appointed in March 2009 “is still at work.”

24 67.  Defendants assert thaf, in & fetter dated June 17, 2013 from Commission Selig to
25 || Lewis Wollf (managing partner of the Athietics), Defendants denied the relocation request of
— 26 || the Athletics. However, this purported denial was done secretly and Defendants refuse to

™27 || release the contents of the June 17, 2013 letter to Plaintiffs or the public,

28
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68.  This purported denial of the Athletics’ relocation request did not cause the

Athletics from extending the Option Agreement. On September 26, 2013, the Athletics

Investment Group LLC elected to extend the Option Agreement’s exercise period through

November 8, 2014 by paying the extension fee of $25,000. A copy of the September 23, 2013
letter extending the Option Agreement is attached at Exhibit 4,

69.  The Oakland Athletics have expressed the desire to move the Club to the City of
San José and to exercise the Opfion Agreement, However, MLB has made it clear that it plans

to oppose and prevent the relocation of the Oakland Athletics to San Jos¢,

D. THE MLB CONSTITUTION
70, The Major League Constitution (the “MLB Constitution”) goverus the operation
of Major League Baseball and is an agreement among the MLB Clubs. A copy of the MLB
Constitution is attached at Yxhibit 6.
71, Asticle VIIL, Section § of the MLB Constitution provides in part: “The Major
League Clubs shall have assigned operating territories within which they have the right and
obligation to play baseball games as the home Ciub.”

72, The relevant territories are as follows (Article VIII, Section §):

San Francisco Giants: City of San Francisco; and San Francisco, San Mateo, Santa
Cruz, Monterey and Marin Counties in California; provided, however, that with
respect to all Major League Clubs, Santa Clara County in Califomia shall also be
included.

Oakland Athletics: Alameda and Contra Costa Counties in California.

73. Hdwever, therc are a number of examples of Clubs that have overlapping
tetritories. (e.g., the Los Angeles Dodgers and the Los Angeles Angcl-s s the New York Mets
and the New York Yankees; the Chicago White Sox and the Chicago Cubs). OF the four two-
team markets in MILB, only the San Francisco Giants and the Oakland Athletics do not share
the exact same geographi¢ boundaries. .

74, The purpose ;md effect of Article VIII, Section § of the MLB Constitution is to

grant exclusive territories to the MLB Clubs and allowing Clubs to interfere with contracts
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whereby another Club wishes to relocate into an operating territory previcusly assigned to an
MLB Club.

75. Becauselaf the provisions of the MLB Constitution, the relocation of the Oakland
Athletics to San José, California, would purportedly place them within the “operating territory”
of the San Francisco Gia.nts Club, and therefore subject to application of Article VIII, Section 8
of the ML.B Constitution,

76.  Upon information and belief, the San Francisco Giants Club has exercised and/or
threatened to exercise its rights to an operating territory to interfere with the Option Agreement
and the relocation of the Oalcland Athletics Club to San José.

77.  In addition, MLB has imposed a lengthy and, under the circumstances,
unreasonable process for relocation of the Oakland Athletics Club. The process has been
intended solely to interfere with the Option Agreement and to prevent the proposed relocation
of the Oakland Athletics to San José, MLB Commissioner Bob Selig has publicly stated:
“They need approval, We have to go through an approval process. It just depends on where
they’re moving to.” Commissicner Selig also has stated that there is no timetable for resolving
the territorial dispute between the Oakland A’s and the San Francisco Giants,

78.  Under the MLB Constitution the vote of three-fourths of the Major League
Clubs is required for the relocation of any of the Clubs, (Article V, Sec. 2(b)(3).) Similarly a
three-fourths vote is required to amend the Constitution (which would be necessary to change
the territorial rights specified in Article VIII, Section 8 of the MLB Constitution). A three-
fourths vote is also required for there to be expansion by the addition of 2 new Club or Clubs,
(Article V, Sec. 2(b)(1).)

79, Notably under Article V1, Sections 1-2 of the MLB Constitution, the Clubs agree
that any disputes between the Clubs related in any way to professional baseball shall not be

subject to litigation and shall be decided solely by the Commissioner as arbityator.

E. THE GIANTS BLOCK THE A’S RELOCATION TGO SAN JOSY
80. 10 2005, investors led by John Fischer and Lew Wolff purchased the Athletics.,

Faced with abysmal attendance and an old stadium in Ozkland, Wolff pursued a move to the
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South Bay. From 2006 to 2009, with the support of Major League Baseball, the Athletics
attempted to broker a deal to build CISCO Field in Fremont. As it became clear the Fremont
City Council would not approve the stadium, Commissioner Selig wrote My, Wolff a letter
indicating that the Athletics had the riglht to “discuss a ballpark with other communitics,” e.g.,
San José,

81. | In February 2009, the Athletics terminated plans for a new stadium in Fremont, _
and turned their focus to San José. The Glants immediately interceded to prevent the Athletics
from moving to San José. The Giants disingenuously took the position that the 1990 consent
by the Athletics to allow the Giants to relocate to San José barred the Athletics frow moving to
San José in perpetuity. Notably when the Giants moved to AT&T Park from Candlestick, they
moved closer to the Athletics' ba].lpark. If the Athletics were to move to the proposed site next
to the HP Pavilion in San José, they would be 48 miles from AT&T Park (instead of the current |
distance of 16.4 miles).

82, Commenting on the controversy, Bud Selig stated:

“Wolff and the Oakland ownership group and management have worked very

hard to obtain a facility that will allow them to compete into the 21st century . . .

The time has come for a thorough analysis of why a stadium deal bas not been

reached. The A’s cannot and will not continve indefinitely in their current

situation.”

F. DEFENDANTS’ CONDUCT INTERFERES WITH THE OPTION
AGREEMENT |

83.  As the years have dragged on, the activities of the MLB Relocation Committee
have remained shrouded in secrecy. Commissioner Selig issued a directive that the A’s and the
Giants were prohibited from discussing any aspect of the dispute in public. The silence from

the Clubs was briefly broken when on March 7, 2012, three years after the ML Relocation’

Committee was formed, the Athletics issued a short press release seeking to cutline key facts of

the dispute including the following:
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. Of the four two-team markets in Major League Baseball, only the Giants
and A’s do not share the exact same geographic boundaries;

. Major League Baseball recorded minutes that clearly indicate the Giants
were granted territorial rights to Santa Clara County “subject to” the team’s relocation to
santa Clara,

. The granting of territorial rights to Santa Clara County to the Giants was
by agreement with the Athletics late owner, Walter Haas, who approved the request
wfthout congideration;

. Despite the fact the Giants were unable to obtain a vote to move to Santa
Clara County, those tesritorial rights were never formally returned to their original status;

“and, |

.  The Athletics “are not seeking a move that seeks to alter or in any manner
disturb MLB territorial rights.” Instead, the Athletics “seek an approval to create a new
venue that our organization and MLB fully recognize is needed to eliminate []
dependence on revenue sharing.”

84, The Giants issued a curt rebuttal claiming the City of San José is in the Glants’
defined territory and if the Athletics were allowed to move there, it would undermine the
Giants’ investment in its stadium in San Francisco and marketing to fans.

85.  As reflected in Exhibit 3, since November 8, 2011, Plaintiffs and the Athletics

Investment Group have been contractually obligated to one another under an Cption
Agreement. The Option Agreement granted the Athletics a two year option (with a one year
extension) to purchase six of the parcels of land that San José transférred to the JPA in March
2011, The Option Agreement permits the Athletics to purchase the San José Stadivrn Property
for a purchase price of $6,975,227. Defendants are interfering with and preventing the
operation of the contract between the Athletics and San José as Defendants are actively
preventing the Athletics from relocating to San José, In addition to interfering with the existing

Option Agreement, Defendants are interfering with negotiation of a Purchase Agreement (as
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provided for in the Option Agreement), and are also interfering w.‘ith the cconomic relationship
between Plaintiffs and the Athletics.

86. Desﬁite being aware of the Option Agreement, Defendants have prevented the
Athletics from moving to San José, even though they knew that their actions would interfere
with the performance of the contract. Defendants’ actions, if not stopped, will serve to

completely prevent performance of the contract as the Athletics cannot move to San José

without the consent of ML,

87. Defendants’ acts have disrupted the economic refationship between San José and
the Athietics, as well as performance under the Option Agreement and negotiation of a
Purchase Agreement pursuant to the Option Agreement,

G. PLAINTIFES HAVE BIEN DAMAGED

88, Asreflected in Exhibit 3, since November 8, 2011, the San José City Council
and the‘Athletics Investment Group have been contractually obligated to one another under an
Option Agreement. The Option Agreement granted the Athletics a two year option to purchase
six of the parcels of land that San José transferred to the JPA in March 2011. The Option
Agreement permits the Athletics to purchase the San José Stadium Property for a purchase
price of‘$6,975,227, Defendants are interfering with and preventing the operation of the
contract between the Athletics and San José as Defendants are acltively preventing the Athletics
from relocating to San José.

89.  Plaintiffs are governmental entities which have suffered damages under
California law, As reflected in the history of this dispute, Plaintiffs compete with othier major
cities in the United States for Major League Baseball Clubs. The City of San José is in
competition with other major cities thét have the interest and ability to invest in hosting a
Major League Baseball Club, San José is the tenth largest city in the United States and is the
urban center of the Silicon Valley. By population, San José is significantly larger than San
Franeisco, |

80,  Plaintiffs have suffered millions in harm and stand to suffer billions in harm due

to Defendants’ refusal to permit the Athletics to move to San José. Specifically, the City of
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1 |! San José has lost hundreds of jobs, property tax revenue, and sales tax revenue. This harm is all
2 || directly attfibutablc to Defendants” conduct.

3 91.  MLB has interfered with the Option Agreement between Plaintiffs and the

4 || Athletics Investment Group by denying permission for the Athletics to relocate to San José,

5 92.  Defendants’ interfcrencc has resulted in the loss of Plaintiffs’ contractual and

6 || property rights. |

7 93, While the full amount of Plaintiffs’ damages will be caleulated after discovery

8 i and awarded based on proof at trial, Defendants’ interference alleged herein h:-is injured

9 ¢ Plaintiffs and threatened Plaintiffs with loss or damage in at least the following ways:

10 1. The tax revenue fo be received by the City of San José bas been
11 - preatly diminished
12 94.  San José reasonably expected an expansion of its tax base through the building of

13 ]} a MLB stadium in the Diridon Station area and the hosting of the Athletics as the home city of
14 |1 the team, The 2009 CSL Study which specifically analyzed the economic impact of the
15 |1 Athletics relocating to San José, concluded that bundreds of thousands in tax revenue would be

16 || generated in the construction period alone.

17 2. The City of San José has lost millions in new direct snenﬁimz that

18 would have accrued during the construction period and the post-

19 canstruciion period

20 95.  Netnew direct spending during the construction petiod for the Athletics stadium

21 |1 in San Jose has been conservatively estimated at $96.0 million just during a three year
92 | construction period. Net new direct spending would then level off to $82.9 million in net new
s 23 || annual direct spending following construction, with & 30-year present value of $1.8 hillion,
24 || This is direct spending that will not oceur absent the relocation of the Athletics.

w 25 3, The City of San José’s General Fund has lost millions

26 96.  San José’s General Fund has experiences shortfalls for a number of years as the
27 1| City has sought to weather the sconomic crisis. The City’s struggling General Fund had been

28 || damaged by Defendants’ refusal to permit the Athletics to move to San José, The CSL Study
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provides the conservative estimate that the Athletics stadium deal would have generated $1.5
million, per year, in new tax revenue for the General Fund. These funds are greatly needed for
the City’s basic services, such as police, fire and parks and recreation,

4. The City of San José’s local agencies, including its school district, have lost

- hundreds of thousands of dollars on an annual basis

97.  The City of San José’s local agencies have lost millions per vear due to
Defendants” actions, Itis conscrvétively estimated that in addition to the General Fund
revenue, more than $3.5 million per year in net new property tax revenue would have been
generated for other local agencies, including; $706,000 a year for Redevelopment Agency
Housing, $912,000 for Redevelopment Agency Non-Housing, 5109,0{}0 for San José General
Cbligation bonds; and, $495,000 for the San José Unified School District. Again, these are all
tfunds that are desperately needed by the City and its residents..

LY The City of San José has Jost millions in new sales tax revenue that

would have acerued during the construction period and the nosi-

construction period

98.  As demonsirated by other stadium deals throughout the United States, including
the development of ATI&T Park in 8an Francisco, new MLB ballparks act as a catalyst for local
cconomies. Local hotels, restaurants, stores, and nightspots all stand to benefit, with the
average non-resident ballpark attendee anticipated to spend $47 at businesses cutside of the
stadium, according to the CSL Study. Stadiums bring with them new business oppottunities,
both directly at the staﬁium and in the surrounding areas. San José has lost miflions in new
éa]es tax revenue as the result of Defendants’ refusal to permit the Athietics to move to San
José. During the construction period, San José conservatively would have realized $558,000 in
new tax revenue. The net present value of the City tax revenues generated by the ballpark over
a 30-year and 50-year period has been estimated to be approximately $31.2 million and $42.0

million, respectively,

COMPLAINT 23




1 6. The City of San José has lost hundreds of new jobs and the related

2 revenucs that would have been generated for the City

3 ' 99.  Defendants’ actions have resulted in the loss of hundreds of jobs in San José -

4 || including construction jobs, stadium jobs, service sector jobs and retail jobs. The CSL Study

5 1 analyzed job.growth that would be associated with the Athletics’ move and found that 980 jobs
6 11 would be supported annually due to ballpark development. The net present vatue of the total

7 || personal earnings generated by the jobs created as a result of the ballpark over a 30~year and

8 || 30-year period is estimated to be approximately $1.4 billion and $2.0 billion, respectively, by
9 || the CSL Study.

10 7. The City of San José has lost new economic output generated by
11 spending related to the ballpark
12 100, TItis estimated that by 201§, the planned ballpark could conservatively generate

13 || approximately $86.5 million in net new direct spending within the City of San José, Over a 30-
14 3| vyearand 50-year term, it is estimated that the net present value of this net new direct spending
15 |} ceuld be approximately $1.9 billion and §2.7 billion, respectively, The net new direct

16 |1 spending in the local economy as a result of the annual operations of the proposed ballpark

17 |; will, in turn, generate approximately $130.3 million in total net new oufput in the City of San
18 |} José. Overall, it is estimated that the net present value of the total net new economic output
19 | generated by the spending.reiated to the operations of the ballpark would be approximately

20 || $2.9 billion over a 30-year period and $4.1 billion over a 50-year period.

21 8. Plaintiffs failed to receive the benefits tg which they were ent‘itlcd_
w22 under the Option Agreement, which benefits they would have
(il _
.. 23 ‘ ' received in ap competitive marketplace absent Defendants’
i .
" 24 conspiracy
w25 101, As stated above, on November 8. 2011, the San José City Council executed an
P

. 26 || Option Agreement with the Athletics Investment Group which pranted the Athletics a two ycér
27 || option to purchase six of the parcels of land that San José transferred to the JPA in March

28 || 2011, The Option Agreement permits the Athletics to purchase the San José Stadinm Property
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for a purchase price of $6,975,227. In exchange for the option to purchase the San José
Stadium Property the Athletics agreed to pay $50,000 for the two year option, with the
authority to extend the option term by one year for an additional $25,000. As described in
detail above, the Athletics desire to move forward with the relocation to San José and
construction of the stadium, They are prevenﬁed from moving due to Defendants’ interference.

92 Plaintiffs have lost millions of dollars spent o planning for the

franchise relocation

102, San José and the San José Redevelopment Agency have been actively working on
the devalopment'of the ballpark in the Dirtidon Station area since 2004. That process
culminated in February 2007, with the certification of an Environmental Impact Report (“BIR”)
for the ballpark project. Sinee 2007 the EIR has been updated and amended, This has been an
expensive and time consuming process. In addition, the City and the RDA have commissioned
the preparation of economic tmpact analysis, including the CSL Study.

V. CAUSES OF ACTION

FIRST CAUSE OF ACTION

TORTIOUS INTERFERENCE WITH PROSPECTIVE ECONOMIC ADVANTAGE

103. Plaintiffs incorporate and reallege, as though fully set forth herein, each and
every allegation set forth in the preceding paragraphs of this Commplaint,

104, Under the Option Agreement, Plaintiffs enjoyed a successful sconomic
relationship with the Oakland Athletics Club. Defendants knew Plaintiffs had an existing
economic relationship with the Ozkland Athletics Club and that relatienship inclﬁdcd future
economic benefits for Plaintiffs. Were it not for Defendants’ wrongful scheme to block
relocation of the Qakland Athletics Club to San José, Plaintiffs’ economic relationship with the
Oal;fland Athletics Club would have continued forward for the duration of the Option
Agrcemeﬁt and for the fofeseeable fufure.

105, Defendants intentionally interfered with Plaintiffs’ economic relationship with

* the Oakland Athletics Club by blocking relocation of the Qakland Athletics to San José.
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1 |t Defendants knew that such actions would interfere or was substantially certain to interfere with
2 || the economic relationship between the Oakland Athletics Club and the City of San José.
3 106. As adirect and proximate result of Defendants’ actions, the economic
4 || relationship between the Oakland Athletics Club and Plaintiffs was in fact disrupted.
5 107. Defendants’ actions in interfering with Plaintiffs’ economic relationship with the
& || Oakland Athletics Club were wrongful including insofar as Defendants® actions violated
7 1| California’s Unfair Competition taw,
8 108, As aresult of the wrongful actions of Defendants, and each of them, Plaintiffs
9 i1 have been damaged in an amount to be proven at trial, but which exceeds §75,000 (exclusive of
10 || interest and costs), and which, ata minimum, includes millions of dollars of lost revenues to
11 || Plaintiffs resulting from Plaintiffs’ loss of revenue it reasonably expected under the Option
12 {| Agreement and the Purchase Agreement,‘ respectively.
13 109, The aforementioned acts of Defendants were willful, oppressive, and/or
14 1 malicious. Plaintiffs are therefore entitled to punitive damages in an amount to be proven at

15 | trial, in addition to all other damages and other relief.

16 SECOND CAUSE OF ACTION
17 _ TORTIOUS INTERFERENCE WITH CONTRACTUAL ADVANTAGYE
18 110. Plaintiffs incorporate and reallege, as though fully set forth herein, each and

19 || every allegation set forth in the preceding paragraphs of this Complaint.
20 111. Defendants have engaged in wrongful acts to intentionally interfere with the
21 || economic and contractual relationship between Plaintiffs and the Qakland Athletics Club.

a2 112, On Nevember 8, 2011, the City Council of the City of San José entered into

23 || valid contract with the Oakland Athletics Club — specifically the Athletics Investment Group ~
24 1| in the form of the Option Agreement, benefits and rights under which specifically inured to
w25 || Plaintiffs.

v 26| 113, Defendants were aware of the existence of the Option Agreement and were also
27 || aware that, through the Option Agreement, Plaintiffs were the direct and principal beneficiaries

28 || of significant rights with respect to relocating the Oakland Athletics Club to San Jjosé, |

Low Offices

COTCHETT, COMPLAINT 20

Prened




1 114. Upon information and belief, when Defendants created the MLB Relocation

2 1| Committee and intentionally engaged in tactics delaying any decision of the MLB Relocation

3 Committes for gver four years, Defendants knew such activity would interfere or was

4 |1 substantially certain to interfere with the Option Agreement,

5 115, As a direct and proximate result of Defendants’ wrongful actions, performance

6 undet the Option Agreement and negotiation of a Purchase Agreement pursuant to the Option
71| Agreement wers in fact disrupted. Defendants disrupted the contractual relationship between

8 || the Oekdand Athletics Club and Plaintiffs.

9 116, As a result of the wrongfu! ections of Defendants, and cach of themn, Plaintiffs
10 {| have been damaged in an amount to be proven at trial, but which exceeds $75,000 (exclusive of
1 interest and costs), and which, at a minjmum, includes millions of dollars of lost revenues to
12 1 Plaintiffs resulting from Plaintiffs’ loss of revenue it reasonably expected under the Option
13 |i Agreement and the Purchase Agreement, respectively.

14 117, The aforementioned ac:té of Defendants were Willfu], oppressive, and/or

15 |} malicious, Plaintiffs are therefore entitled to punitive damages in an amount to be proven at
16 || trial, in addition to all other damages and other relief, |

17 WHEREFORE, Plaintiffs pray for relief as set forth below,

18 || VI, PRAYER FOR RELIYK

19 WHEREFORE, Plaintiffs, and each of them, pray as follows:
20 ‘A, Plaintiffs be awarded actual damages according to proof at trial;
21 B.  Plaintiffs be awarded punitive damages according to proof at trial;
9 C. ?1aintiffs be awarded pre-judgment and post-judgment interest at the highest

23 || legal rate from and after the date of service of this Complaint to the extent provided by Jaw;
24 || and,
w25 'C.  Plaintiffs have such other, further, or different relief, as this Courl may deem just

26 || and proper under the circumstances,
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l DEMAND FOR JURY TRIAIL

2 Plaintiffs hereby demand a trial by jury of all issues so triable,

31| Dated: March 10,2014

8 Attorneys for Plaintiffs
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FILED

UNITED STATES COURT OF APPEALS FEB 20 2014
‘ ‘ . MOLLYC DWYER, ClLE
FOR THE NINTH CIRCUIT 3 COURT OF APREALS

CITY OF SAN JOSE; et al.,
Plaintiffs - Appellants,
V.
OFFICE OF THE COMMISSIONER OF
BASEBALL, an unincorporated
association, DBA Major League Baseball
and ALLAN HUBER SELIG, “Bud”,

Defendants - Appellees.

No. 14-15139
D.C. No. 5:13-cv-02787-RMW

Northern District of California,
San Jose

ORDER

Before: LEAVY and TASHIMA, Circuit Judges

Appellants” opposed motion to expedite briefing and hearing on appeal is

granted, The opening brief is due March 5, 2014, The answering brief is due April

4,2014. The optional reply brief is due within 14 days after service of the

answering brief,

This case shall be placed on the next available calendar after the completion

of briefing, Auvy request for an extension of time to file a brief is disfavored and

must be made under Ninth Circuit Rule 31-2.2(b). No streamline requests for

extensions of time in which to file briefs will be approved.

AmtVPro Mo WATO-BE-FILED-NON-DISPOSITIVE-ORDERS\25-49 BEVERLY\14-151 39, wpd
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Pillgbury Winthrop Shaw Rlitman LLP
Four Embarcadero Center, 22nd Fioor | Ban Francisco, CA 841118088 | 18l 416.883,1000 | fax 416.983,1200

MAILING ADDRESS: P, O, Box 2824 | San Franglsco, CA 94126-2824

Marng S, Sussman
el 415.983,1916
marne.sussman@@pdllsburylaw.com

June 26, 2013

Via Bmail

Honorable Members of the Oversight Board
San Jose City Hall

200 B, Santa Clava Sireet

San Jose, CA 95113

Re:  June 27,2013 Agenda Item 7.1 Asset Transfers Update Report
Dear Members of the Overgight Board:

Thig letter i3 submitted on behall of Stand For San Jose, a coalition of entities and
mdividuals who are vitally concerned with the City’s future and seek to ensyre that
issues critical to taxpayers, jobs, local businesses and neighborhoods are put first as the
City evaluates propesed development projects that heve the potential o significantly
impact the City’s way of life, On December 2, 2011, Stand For San Jose filed suit
challenging the San Jose City Council’s approval of the Option Agreement between
Athletics Investment Group, LLC (“AIG") and the Dirlden Development Authority
“pDA™ dated as of November 8, 2011 (the “Optlon Agreement™) for the sale of

Stand For San Jose submits this letier in response to the Oversight Board’s Agenda
Hem 7,1 rogarding the transfer of the Diridon property from the DDA to the
Successor Agenoy pursuant fo the State Controller’s Asset Transfer Review Report
(“Controller’s Report™. Stand For San Jose objects to the Successor Agency’s
treatment of the Option Agresment as an enforceable obligation and urges the
Overslght Board (o reject the Successor Agency’s determination that the Dirfdon
property should be accepted subject to the Option Agreement,

The Option Apreemont Is not an enforceable obligation and ig void and of no legal
effect for the following reasons:

wvwnw, Blllburylaw, com T0A3EE3R3YA
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¢ The State Controller’s order that the DDA return the Diridon property to the
Successor Agency demonstrates that the property was transferred from the
former Redevelopment Ageney to the DDA in violation of Redevelopment
Law, Because this initial transfer was illegal, the DDA did not validly control
the Diriden property at the time 1t entered into the Oplion Agreement and the
DDA did not have authority to enter into the Option Agreement, As a vesult,
the Option Agreement {s not an enforceable ebiigation of the Successor
Agency. As the Oversight Board must direct the Successor Agency to
terminale all exisiing agreements that do not qualify as enforceable
obligations, the Oversight Board must direct the Suceessor Agency to
terminate the Option Agreement,

¢ The BIR prepared for ihe proposed baseball stadium project to be constructed
at the Dirldon property (s inadequate under the California Hnvironmental
Quality Act (“"CEQA™. Valid CEQA review is required before such an
Option Agreement can be approved and without an adequate BIR the Option
Agreement 19 void,

« The Option Agreement involves the use of public fimds to develop a ballpark,
an action which requires & public vote under the San Jose Municipal Code;
however, no such vote was taken, San Jose Municipal Code § 4,95 prohibits
the City from participating in the building ol a sports facilily using tax doliars
unless such expenditure 18 first approved by a majority vote of San Jose
volers, By approving an Option Agresment in which AIG would recelve a 50
percent diseount from the then-current fair market value on the Diridon
property, the Clty effectively used public funds to participate in the
development of a private ballpark without the mandatory public vote,

o The Coniroller’s Report ordered the City to return the Diridon property from
the DDA (which received the Diridon property from the now-dissolved
Redevelopment Agency) to the City’s Successor Agency. Allowing the
Successor Agency to accept return of the Diridon property subject fo the
Option Agreement would not comply with the Coniroller’s Report, The
Confrofler’s Repost ordered the Diridon property returned, nol the Dividon
property returnsd subject (o the Option Agreement.

Treating the Option Agreement as an enforceable obligation would result in a
significant loss of revenue to the City and its public services, including the schools
end other relevant laxing agencies represented by the Oversight Board, Under the
Optlon Agreement, AIG has the option te purchase the Diridon property for
approximately §7 million, despite the fact that the property was appraised at
approximately $14 million at the time the Option Agreement was entered into and is

vy plllsburylaw.com 7043583533
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Hsted as having a 2013 book value of approximately $29 milllon in the Confroller’s
Report. Thus, the taxing entities that receive distributions from the Sugcessor Agengy
stand to lose approximately $22 million {f the Oversight Board validates the Option
Agreement, This revenue should be used 1o improve our logal communities rather
than to subsidize AIG’s development of a private ballpark,

Finally, the Oversight Board’s approval of the Successor Agency’s determination that
the Diridon property should be accepted subject to the Option Agreement is in and of
itseif subject to CBQA review, In this instance, a categorical exemption does not
suffice for CEQA review as there 18 evidence that the action may have an Impact on
the environment, In addition, the Oversight Board cannot rely on the previous HIR
prepared Tor the Option Agreement and sale of the Dividon property as it is
inadequate, and thus further CEQA review is required,

For these reagons, the Oversight Board should reject the Successor Agency’s
determination that the Diridon property be accepied subject to the Option Agreement
and declare that the Qption Agreement is not an enforceable obligation and is not
binding on the Successor Agency.

Sincerely yours,

WA B N

Marne S, Sussiman

00! Chuck Reed, Oversight Board Chalr, City of San Jose
Abraham Andrade, Oversight Board Member, City of San Jose
John Guthrie, Oversight Board Member, County of Santa Clara
Bmily Harrison, Oversight Board Member, County of Santa Clara
Bd Maduli, Oversight Board Member, California Community Colleges

Micazia Ochoa, Oversight Board Member, Santa Clara County Office of Education

Tony Bstremera, Oversight Board Member, Santa Clara Valley Water District
David Barry, Oversight Board Alternate, County of Santa Clara
Kelty Fyland, Oversight Board Alternate, City of San Jose

Nimrat Johal, Oversight Board Alternate, Santa Clara County Office of Educalion

Plerluigl Oliverio, Oversight Board Alternate, City of San Jose
David Snow, Oversight Board Alternate, County of Santa Clara
‘Debra Figone, Successor Ageney Bxecutive Director

Richard Doyle, Successor Agency General Counsel

Vinod Sharme, Director of Finance, County of Santa Clara
John Chiang, California State Controller

Ana Matosanios, Director, California Department of Finance
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Marns 8, Sugsman
tol AL5,D83,1914
marne. sussman@pilisburylaw.oem

Avgust 12, 2013

Via Bmail and 1" Claga el

Heongorablo Moembers of the Supcessor Agency
San Jose Clty Hall

200 B, Santa Clara Streot

San Joge, CA 95113

‘Rer August 13, 2013 Agends Item 20 Transfer of Assets to the Suceessor

Apgney sublect to Option Agreement with Athletios Investment Growp
(643 Park Avenye)

Dear Members of the Successor Agency:

This lettor i3 submitted on behall of Stand For San Jose, Bileen Hannan, Michelle
Brenot, Robert Brown, Karer: Shlrey, Frod Shivey and Robert Shields (together,
“Petitloners™), who are coneerned with the Clty’s future and seek to engure that lssues
erltloal to tagpayers, 1obs, local businesses and netghborhoods are put first as the Cliy
gvatuates propesed development projests.that have the potential (o significantly {mpact
he City's way of life,'

Petttioners submif this Jetler i reyponse o the Successor Agency’s Agenda [iom 72
regarding the proposed transfor of the property known ag 645 Park Avenye in San
Joge (the “Park Properiy™), which 1g part of the Dirldon Property, from the DDA to

Y On Decarnber 7% 2017, Felitlonors filod sull challenging the San Joss Cliy Counoll's upproval of the
Optlon Agrosment betwaon tho Athletles Investment Group, LLC (" ATGYS and the Dividen
Dovelopment Authority ("RIRA™", datad ag of November §, 2011 (the “Ogtlon Agreement™, for thy
selo of gorialn parasls In the DIvidon area of Ban Jose (“DUrldon Properry™) for a bassball siadum
prajeot, OnJuly 30, 2013, several of the Potltloners fled a second sult challsnging the votransfor of
the Diridon Proporty (o the Sugeessor Agency (o the Redevelopment Agenoy of the Clry of San Jose
(“Sugoessor Agenoy™ In n manner "subjeot to nnd ensumbered by the Option Agresment, Theso
notlons nigo challenged the Bnvirenmental Impact Report (“BIR™Y oorifed for the projoor,
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the Successor Ageney pursuant to the State Conltroller’s Asset Transler Review
Report (“Controller’s Roport”), Petitioners object to the Suceessor Agenpy’s
continuing treatment ol the Optlon Agresment as i 1t wero an enforceable obligation,
when 1t is not, and we wrge the Successor Agenoy to tresl the Optlon Aproement o3
unavthorized from lts Inception under the redevelopment taw and other laws, and
therefore ag an unenforeeable obllgation,

The Option Agreement 1s not an enforceable obligation for the following reagons:

+ The State Controller’s order that the DDA retum the Diridon Property to the
mueeessor Agency demonstiates that the Dividon Properly was transferred
from the former Redevelopment Agenoy to the DDA in violation of § 341675

-of the California Menlth & Safoty Codo (the “Code”), Becauso this initlal
transfer to the DDA was unauthorized 1o begln with, tho DDA (Ttself a joing
venture controlied by the Cliy) gained no rights and did not validly own or
control the Dirldon Property or have evthorlty to enter into the Option
Agreament as of November 2011, Furthermiore, the belated eniry Into the
Optlon Agréement by the DDA did not make the transaction one outside the
reach of' § 34167.5, sioe there was no third-party coniract In existence at the
‘thme AB 26 came into effoet, ag the Controlier hes ruled already, As a rosylt,
the Option Agreement was unauthorized and cannot be an enforcesbie
obligatlon of the Sucosssor Agenay,

»  Sinoe the Successer Agenoy may only comply with enforceable obligations
pursuant 1o § 34177(0) of the Code, and the Option Agreement Is not an
enforeeable obligation, the Sucoessor Agency may not accept the Park
Property subject to the Optlon Agreement, and instead is under a logal duty (o
determino that the Opilen Agreement is unavthorlized and unenforceable,

. This worles no breach of contraet o hardship with regard to ATC, as ATG ook
the Optlon Argumment subjeot to, and with the full knowledge of, the opsration
of all Taws then in effect and bearlng en the purported agreement, including of
sowrse the Code. Purther, we noto that the Qversight Board 1s uader Hs own
mandatory duty in the Code to direct the Successor Ageney 1o ceage
performeance in connsetlon with and terminate ell exlsting agresments that do
not quatify ps enforosable obligations, See §34181(0),

e The EIR prepared for the proposed baseball stadium project to be construsted
on the Dirldon Property, cortiflod in 2011, {s inadequate under the Callfornia
Buovironmental Quallty Act ("CEQA™), Valld CEQA review was required
before guch an Option Agrecment could be approved, and without an ag squate
LR, the Option Agreemont was vold and wnenforoeable Tor thiy reason as
woll,
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e The Optlon Agroement fnvolves the vse of publle funds to develop a ballpark,
e aotion which requives 4 public vote under the San Jose Munloipal Code,
however, no such vote was taken, San Jose Munlolpal Code § 4,95 probibits
the City from participating In the bullding of a sports faoliity using tax dollars
unless stich expenditure is fivst approved by a majority vote of San Joso
voters, By approving ae Option Agreement In which AIG would receive & 50
pereent discount from the then-ourrent falr market value on the Diridon
property, the Cly elffectively used publio funds to participate in the
development of a private ballpark without the mandatory public vote,

v The Controller’s Report ordered the City to return the Dirldon Property from
the DDA (which recelved the Diriden property from the now-dissolved
Redevelopnient Agenay) to the Successor Agenay, Acceptance of the Dirldon
Property by the Suceessor Agency “subject to” the Optlon Agreement fuils v
comply with the Controller’s Report,

Treating the Optlon Agreerment ag if it were an enforeeablo obligation would result In
a slgnifioant loss of revenwe to the City and Utg publie services, including the schools
and other relevant taxing agenclos, Under the Option Agreement, AIG would have
the option to purchase the Dividon property for approximatoly 87 million « degpite the
fact that the property was appraised al approximately $14 millicn at the time the
Optien Agreement was entored Inlo and s lsted ag having a 2013 book value of
spproximalely $29 mtlon in the Controlier’s Report, Thus, the taxing entities that
receive distributlons from the Successor Agency stend to lose approximately $27
milllon If the Optlon Agrecment {g somehow valldated, This revenue must be ysed o
Improve foeal cammunities rather than fo subsidize AIG's development of a private
bagseball stadivm project ballpak,

P‘-inalljf, the Successor Agency’s determingtion thet the Diridon Property showld be
aocepted “gubject to” the Optlon Agresment is in and of [iself & step tn furtherance of
the bageball stadium project and thus Is subject to CBQA review. Inthis instance, ne

CHQA review has been provided,

For all these reagons thig charade of un unenforceable agreoment must end, Tho
Succeazor Agency must determine that the Park Property cannet be acoepted subjeot
1o the Optlon Agreement and declare that the Optlon Agreement was an unaythorzed
and unenforcenble obligation and is not binding on the Successor Ageney,
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Sinoarely youss,

/%/ éwm@/ﬁ‘&”/éiw{r [

Matne 3, Sussman

Uty

Chuck Reed, Oversight Board Chalr, Clty of San Jose

Abraham Andrade, Oversight Board Member, City of San Jose

John Guthrte, Oversight Board Member, County of Santa Clara

Emlly Hareison, Oversight Board Member, County of Santa Clara

Bd Madull, Oversight Board Member, Californla Community Colleges

Micaela Oghon, Overslght Board Member, Santa Clara Covnty Office of Bducailon
Tony Estremers, Oversight Board Member, Santa Clara Velley Water Digirlet
David Berry, Oversight Boerd Alfernate, County of Sants Clar

Kelly Hyland, Oversight Board Alternate, Clty of San Jose

Nimtat Johal, Oversight Board Alternate, Sante Clara County Office of Fducation
Plerlulgl Oliverlo, Cversight Board Altemate, City of San Jose

David Snow, Oversight Board Alternate, County of Sunta Clara

Dobra Mgone, Suovessor Agency Exeoutive Director

Richard Dovle, Suceessor Agency Generel Counsgel

Vinod Sharma, Director of inance, County of Santa Clarg

John Chlang, California State Controller

Ana Matosantos, Director, Californie Dopartment of Finance
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Pillshury Winthrop Shawe Pittman LLP
Four Embarcadere Canter, 22nd Fioor | San Francisgo, CA 841116088 | 1el A15.983,1000 | fax 416.083.1200

WMAILING ADDRESS: P, O, Box 2824 | San Franclsco, CA 94120-2824

Malhe 8. Susstmnn
el 415.983.1910
marng.sussmangiplisburylaw com

June 26, 2013
Via Email

Honorable Members of the Oversight Board
Sen Jose City Hall

200 B, Santa Clava Street

San Joge, CA 93113

Rer  June 27, 2013 Agenda ltem 7,1 Asset Transfers Update Report
Dear Members of the Oversight Board:

Thig letter is submitted on behall of Stand For San Jose, & coalition of entities and
individuals who ave vitally concerned with the City’s fufure and seek (o engure that
issues oritical to taxpayers, jobs, local businesses and neighborhoods are put first ag ihe
City evaluates proposed development projects that have the potential to significantly
impact the City’s way of life. On December 2, 2011, Stand For San Jose filed suitl
challenging the San Jose City Council’s approval of the Option Agreement belween
Athletics Investment Group, LLC (“AIG™) and the Dirldon Development Authority
certain parcels in the Dirtdon avea of San Jose (“Diridon property™). This action also
challenged the Environmental Impact Report (“EIR™) certified for the project,

Stand For San Jose submits this letier [n response to the Oversight Board’s Agenda
fem 7,1 regarding the transfer of the Diridon property from the DDA fo the
Succegsor Agency pursuant to the State Controller’'s Asgset Transfer Review Report
{“Controller’s Report™. Stand For San Jose objects to the Successor Agency’s
treatment of the Option Agreement as an enforceable obligation and urges the
Oversight Board to rgject the Successor Agency’d determination that the Dirfdon
property should be accepted subject to the Option Agreement,

The Option Agreement i3 not an enforceable obligation and s vold and o no legal
effect for the following reasons:
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The State Controller’s order that the DDA return the Dindon property to the
Successor Agency demonstrates that the property was transferred from the
former Redevelopment Ageney to the DDA fn violation of Redevelopment
Law. Because this initial transfer was illegal, the DDA did not validly control
the Diridon property at the time it entered into the Option Agreement and the
DDA did not have authority to enter into the Optlion Agreement, Asg a result,
the Optlon Agreement s not an enforceable obligation of the Successor
Agency, Agthe Oversight Board must direct the Successor Agency to
terminate all existing agreements thal do not quality as enforceable
obligations, the Oversight Board must direet the Successor Agency Lo
terminate the Option Agreement.

The BIR prepared for the propesed baseball stadium project to be constructed
at the Diridon property is inadequate under the California Environmental
Quality Act ("CEQA”™), Valid CEQA teview is required before such an
Option Agreement can be approved and without an adequate EIR the Option
Agreement 1s void,

The Option Agreciment involves the use of public funds to develop a ballpark,
an action which requires a public vote under the San Jose Municipal Code;
however, no such vote was taken, San Jose Municipal Code § 4,95 prohibits
the City from participating in the building of @ sports facility using tax dollars
unless such expenditure is first approved by a majority vote of San Jose
voters, By approving an Option Agreement 1o which AIG would receive a 50
pereent discount from the then-current fair market value on the Diridon
property, the City effectively vsed public funds to participate in the
development of a private ballperk without the mandatory public vote,

The Controller’s Report ordered the City to return the Diridon property from
the DDA (which received the Dirjdon property from the now-dissolved
Redevelopment Agency) to the City’s Successor Agency, Allowing the
Sucesssor Agency to accept return of the Dividon property subject to the
Option Agreement would not comply with the Controller’s Report, The
Controller’s Report ordered the Diridon property returned, not the Dividon
property returned subject to the Option Agreement,

Treating the Option Agreement as an enforceable obligation would result in 2
significant losg of revenue to the City and its publie services, ineluding the schools
and other relevant taxing agencies represented by the Oversight Board, Under the
Option Agreement, AIG has the oplion to purchase the Diridon property for
approximately $7 milllon, despite the fact that the property was appraiged at
approximately $14 million at the time the Option Agreement was entered into and is
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listed as having a 2013 book value of approximately $29 million in the Controlier’s
Report, Thus, the taxing entities that recetve distributions from the Successor Agency
stand to lose approximately $22 million if the Oversight Board validates the Option
Agreement, This revenue should be used to improve our local communities rather
than to subsidize ALG’s development of a private ballpark,

Finally, the Oversight Board’s approval of the Successor Ageney’s determination that
the Diridon property should be accepted subject to the Option Agreement 13 in and of
itself subject to CEQA review. In this instance, a categorical exemption does not
suttice for CHQA review as there is evidence that the action may have an impact on
the environment, In addition, the Oversight Board cannot rsly on the previous BIR
prepared for the Option Agreement and sale of the Diridon property as (§ is
inadequate, and thug further CEQA review is required,

For these reasons, the Oversight Board should reject the Successor Agency’s
determination that the Diridon property be accepted subject-to the Option Agreement
and declare that the Option Agreement is not an enforceable obligation and 15 not
binding on the Successor Agency.

Sincerely yours,

Marme S, Sugsman

e Chuck Reed, Oversight Board Chalr, City of San Jose
Abraham Andrade, Oversight Board Member, Cily of San Jose
John Guthrie, Oversight Board Member, County of Santa Clara
Bmily Hersison, Oversight Board Member, County of Santa Clara
Bd Maduli, Oversight Board Member, California Community Colleges
Micaela Cchoa, Oversight Board Member, Santa Clara County Office of Education
Tony Estremera, Oversight Board Member, Santa Clara Valley Water District
David Barry, Oversight Board Alternate, County of Santa Clara
IKelly Fyland, Oversight Board Alternate, City of San Jose
Nimrat Johal, Oversight Board Alternate, Santa Clara County Office of Education
Piovluigt Oliverio, Oversight Board Alternate, City of San Jose
David Snow, Oversight Board Alternate, County of Santa Clara
Debra Figone, Successor Ageney Bxecuilve Director
Richard Doyle, Successor Agencey General Counsel
Vinod Sharma, Director of Finance, County of Santa Clara
John Chiang, California State Controiler
Ana Matosantos, Direotor, California Department of Finance
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OVERSIGHT BOARD - SUCCESSORAGENCY TO THE
SAN JOSE REDEVELOPMENT AGENCY

AGENDA
THURSDAY, FEBRUARY 13, 2014 — 8:30 Closed Session/9:00 A, b,
SAN JOSKE CITY HALL - COUNCIL CHAMBERS
200 k. SANTA CLARA STREET, SAN JOSE, CA 95113

MEMBERS: .

Chuck Reed, Chair, City of San Jose

Ahraham Andrade, City of San Jose

John Guthrie, Counly of Sanla Clara

Emily Harrison, County of Sania Clara

Ed Maduli, California Community Collepes

Migacla Ochog, Santa Clara County Office of
Fducation

Teny Estremera, Santa Clara Valley Water District

STAFE:

Ed Shikada, Successor Agency Hxeeulive Officer
Richard Doyle, Successor Agency General Counsel
Richard Keit, Successor Agency Managing Director

ALTERNATE MEMBERS:

David Barry, County of Santa Clara

Ketly Hyland, City of San Jose

Nimrat Johal, Santa Clara County
Office of BEducation

Piertuigi Oliverio, City of San Jose

David Snow, County of Sants Clara

Julia Coopar, Successor Agency Chief Financial Officer

ORDER OF BUSINISS
1, CALL TG ORDER |

2. CLOSED SESSION

Ttem 2 Supplemental Memoraodum, February 11, 2014

Place: City Hall, Conference Room W-133

Timo: 8:30 a.m,

Item(s) to be discussed:

CONFERENCE WITH CONFLICTS COUNSEL - EXISTING LITIGATION
PURSUANT TO GOVERNMENT CODE SECTION 54956.9(d)(1):

Case Name:

Name(s) of
Farties(s) Involved,

Stand for San Jose, et al v. City, et al.

STAND FOR SAN JOSE, EILEEN HANNAN,
MICHELLE BRENOT, ROBERT BROWN; AND
ROBERT SHIELDS; CITY OF SAN JOSE;, CITY
COUNCIL OF THE CITY OF SAN JOSE,

- SUCCESSCR AGENCY TO THE

REDEVELOPMENT AGENCY OF THE CITY OF
SAN JOSE; SUCCESSCR AGENCY
OVERSIGHT BOARD; DIRIDON DEVELOPMENT

AUTHORITY, DCES 1 through 1G, inclusive;

ATHLETICS INVESTMENT GRCUF, LLC; DOES
11 through 20, inclusive,
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February 13,2014
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Court:  Santa Clara County Superior Court
Casa No.. 1-13-CV-260372

Amount of Money or - Writ of Mandamus and Complaint for Declaratory
Other Relief Sought: Relief and Injunctive Relief and for Attorney's
Fees
3, ADOPTION OF AGENDA

4, APPROVAL OF MINUTES - From January 30. 2014 Meeting

5. CONSENT CALENDAR ~ Noue
6, ITTEMS SCHEDULED FOR ACTION/DISCUSSION

6.1 Long-Range Property Management Plan (LRPMIY Approval
Adopt a resolution:
Sunplemental Memorandum, February [2, 2014
Coynty of Santa Clara Memorandum on LRPMP
Approving the Long Range Property Management Plan

6.2 Approval of the Property Disposition Process
Adopt a resclution:
County of Santa-Clara Memorandum — Property Disposition
Approving a Property Disposition Process for the disposition of Successor
Agency owined properties destgnated for sale in the Long Range Property
Managemen( Plan,

6.3 Presentation and Discussion of ROPS 14-15A
Presentation and Discussion of Proposed July — December 2014 Administrative
Budget and Draft Recognized Obligation Payment Schedule 14-15A

7, REPORTS and CORRESPONDENCE
8. FUTURE AGENDA ITEMS

9. OPEN FORUM .
Members of the Public are invited to speak on any item that does not appear on (his
Agenda and that is within the subject matier jurisdiction of the Oversight Doard.
Speakers may be limited (o no more than two (2) minutes at the discrefion of the Chair,

10, APJOURNMENT
The next Regular Oversight Board meeting will be held on February 27, 2014 at 9:00 a.m.

Oversight Board meelingg will be held al San Joge City Fall located at 200 E, Santa Clars Streel, San José, CA 93113,

All public records relating to an open session item on this agenda, which ave not exempl ffom disclosure pursuant (o thie California
Public Records Acl, that are disteibuted to & majority of the Gversight Board will be available for public inspection at the Office of
the Cily Clerk al Sen Jos¢ City Hall, 200 L. Santa Clara Street Wing, Suy José, CA 95113 at the same time thal the public records are
disiributed or made availnble to the Overstpht Board, :
Ta request an apeommodation or aiternative format for an Quersight Board mesting or printed materials, piease call 408-335-1252 or
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L (do8) 294—9.337 (TTY) ps soon as possible, but ot least three business days before (he meeting,

-
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Pllshury Winthrop Shaw Flttman LLP
Four Embercadera Gonter, 22nd Floor | San Franclsce, CA 84111-6998 | tal 416,983,9000 | fax 4115.983,1200

MAILING ADDRESS: P, O, Box 2824 | Sen Franclseo, CA 94126-2824

Paul C, Levin
tol 415 9831876
paullovin@pillsburylaw.com
September 25, 2013

Via ¥mail and U8, Malil

Honorable Members of the Oversight Board
San Jose City Hall

200 I, Santa Clara Street

San Jose, CA 95113

Re:  September 20, 2013 Agenda ltem 6.4: Presentation of the Proposed
Long-Range Property Management Plan

Dear Members of the Oversight Board;

This letter is submitted on behall of Stand For San Jose, Eileen Hannan, Michelle
Brenot, Robert Brown, Karen Shirey, Fred Shirey and Robert Shields (together,
“Petitioners™), who are concerned with the City’s future and seek to ensure that issues
critical to taxpayers, jobs, local businesses and neighborhoods are put first as the City
evaluates proposed development projects that have the potential to significantly impact
the City’s way of life,!

Petitioners submit this letter in response to the Oversight Board’s Agenda ltem 6.4
regarding the proposed Long-Range Property Management Plan (the “Plan™)
governing the disposition of {he real property held by the Successor Agency, The
Oversight Board must reject the Plan ay presented by staff because the Plan

' On December 2, 2011, Petitloners filad suit challenging the San Jose City Council's approval of the
Optlon Agreement between the Athletics Investment Group, LLC (FAIG”) and the Diridon
Development Authority (YDDA™), duted as of November 8, 2011 (the “Option Agreemont™), fur the
sale of certaln parcels in the Diridon area of San Jose for a basebalt stadivm project.  On July 30,
2013, Petitioners filed a ssoond suit challenglng the retransfer of the same property in the Diridon
area fo the Suocesser Agency 1o the Redovelopment Agency of the City of San Jose (*Suceessor
Agency™) In a manncr “subject lo” and encumbered by the Option Agreoment, These nctions also
shallenged the BEnvivonmental Impact Report (*EIR™) certlfled Tor the projeet,

wisnw, pillgburylew.corn 704780603V



September 25, 2013
Vi Bmead} and U.S, Mail

Page 2

improperly lists five properties (105 S, Moutgomery Street, 150 8, Montgomery
Street, 102 S, Montgomery Streel, 115 S, Autumn Street and 645 Park Avenue,
together referred to hereln ag the “Diridon Property™} as “Properties to Fulfil] un
Enforeeable Obligation”, implying that the Option Agreement is an enforceable
obligation when it is not an enforceable obligation, Instead, the Dirldon Property
must be listed in the Plan under the heading “Properties for Sale”, with correspondent
changes made to the individual desoriptions of each of the Diridon Properiies, and the
Diridon Property must be scld by the 'Successor Agency to the highest bidder,

As described in Petitioners’ letters (o the Oversight Board dated June 26, 2013 and
August 21, 2013, the Option Agreement is not an enforceable obligation for the
following reasons:

+  The State Controller’s order that the DDA return the Diridon Property to the
Successor Agency demonsirales that the Diridon Property wag transferred
from the former Redevelopment Agency fo the DDA in violation of § 34167.5
of the California Healith & Safety Code (the “Code”). Because this initial
transter to the DDA was unauthorized, the DDA (itself a joint venture
controlled by the City) gained no rights and did not validly own or control the
Diridon Property or have authority to enfer into the Option Agreement ag of
November 2011, Purthermore, the belated entry into the Optlon Agreement
by the DDA did not make the transaction one outside the reach of § 34167,5,
since there was no thivd-party confract in existence af the time AB 26 came
into effeot, as the Controller has ruled already, As a result, the Option
Agreement was unauthorized and cennot be seen or recognized as an
enforceable obligation of the Successor Agenoy.

¢ Since the Successor Agency may only comply with enforceable oblisations
pursuant to § 34177(¢) of the Code, and the Option Agreement is not an
enforceable obligation, the Successor Ageney is under a legal duty 1o
determine that the Option Agreement is unauthorized and unenforceable. This
works no breach of contract or hardship with regard to AIG, as AIG took the
Option Argument subject to, and with the full knowledge of, the operation of
all laws then in effoct and bearing on the purported agreement, including of
course the Code, Purther, we note that the Oversight Board is under its own
maadatory duty in the Code to direct the Suocessor Agency (o cease
performance in connection with and terminate ell existing agtecments that do
not qualify as enforceable obligations, See §34181(b), The Oversight Board
fatls in its duty by failing 1o address and correct this issue,

+ - The EIR prepared for the proposed baseball stadium project to be constructed
on the Diridon Property, certified in 2011, is inadequate under the California
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Environmentel Quality Act (“CEQA™), Valid CEQA review was required
before such an Option Agresment could be approved, and without an adequats
LR, the Option Agreement was void and unenforceable for this reason as
well.

o The Option Agreement involves the use of public funds to develop a balipark,
an action which requires a public vote under the San Jose Municipal Code;
however, no such vote was taken, San Jose Municipal Code § 4.95 prohibits
the City from participating in the building of a sports facility using tex dollars
unless such expenditure 1s fivst approved by a majority vote of S8an Jose
voters, By approving an Option Agresment in which AIG would recelve a 50
percent discount from the then-current fair market value on the Diridon
Property, the City effectively used public funds to participate in the
development of' a private ballpark without the mandatory publie vote.

» The Controlier’s Repost ordersd the City to return the Dirldon Property from
the DDA (which received the Diridon Property from the now-dissolved
Redevelopment Agency) to the Successor Agency, Listing the Diridon
Propetty in the Plan as property encumbered by an enforceable ohligation and
implying thet the Successor Agency holds the Diridon Property “subject (o
the Option Agreement fails to comply with the Controller’s Report,

The Oversight Board must determine thal the Diridon Property cannot be included in
the Plan as property that will be used to fulfill an enforceable obligation because the
Option Agreement is not an enforceable obligation, Instead, the Diridon Property
should be listed in the Plan as “Proporties for Sale” and should be sold (o the highest
bidder, allowing the full market value of the Diridon Property to be used to fmprove
our community,

Very truly vours,

Paul C, Levin

cc: Chuek Reed, Oversight Board Chair, City of Sen Jose
Abraham Andrade, Oversight Bosrd Member, City of San Jose
John Guthrie, Oversight Board Member, County of Santa Clara
Emily Harrison, Oversight Board Member, County of Santa Clara
~Hd Maduli, Oversight Board Member, California Community Colleges
Micagla Ochoa, Oversight Board Member, Santa Clara County Office of Education
Tony Hstremera, Oversight Board Member, Sante Clara Valley Water District

www plllabLirylaw oom 704795603



September 25, 2013
Yia Bmail and U,S, Mall

Page 4

David Barry, Oversight Board Alternate, County of Santa Clara

Kelly Hyland, Oversight Board Alternate, City of San Jose

Nimrat Johal, Oversight Board Alternate, Santa Clara County Office of Fiducation
Pierinigl Oliverlo, Oversight Board Alternate, City of San Jose

Deavid Snow, Oversight Board Alternate, County of Santa Clara

Debra Figone, Suscessor Agency Executive Director

Richard Doyle, Stccessor Agency General Coungel

Vinod Sharme, Director of Finance, County of Santa Clara

John Chiang, Celifornia State Coniroller

Michael Cohen, Director, California Department of Finance
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Pllabury Winthrop Shaw Plitman LLP
Four Brbarencsre Centar, #nd fleor | San Fanolaoy, OA 9711716088 | tel A35,988.1000 | fax 415.983.1200

MAILING ADDRESS: P, 0, Box 2824 | San Franoleo, A 926824

Paul ©) Taovin
bl 415,983, 1876
penldeyn@ptisburying com
Qotober 9, 2013

Vi Bmall and 17,8, Mail

Henorable Members of the Overslght Board
San Jose Clty FHall ‘
200 1, Sants Clagw Street

San Jose, CA 95113

Rer Ootober 10, 2013 Apenda Item 631 Progontation of the Proposed
LonpeRange Property Mangrement Plan :

Dear Mombers of the Oversight Board!

This lotier fa submitted on behalf of Stand For San Joge, Bileen Hannan, Mickelle
Brenot, Robert Brown, Karen Shivey, Frod Shirey and Robert Shields (logether,
WPetitioners™, Pefitloners submit this letter in responge 1o the Oversight Board’s
Agenda Ttem 6,3 regarding the proposed Long-Renge Property Management Plan (the
“Plan”y governing the disposttion of reat property held by the Successor Ageney,
We gubmlt that'the Gversight Board has the dufy to rejest the Plan as prescnied by
staf beeauso the Plan Improperly Includes five properties® (reforved to heteln as the
“Dirldon Properties”) as “Propertley to Fullili an Enforeeable Obligation,” restlng on

p——

Vo Deoamber 2, 2011, Patltlonots flod sult ohatlongtng the San Jose Gy Councll’s nsproval of the
Optlon Agieoment betweon the Athletlos Invostment Grog, LLC (FATCH) and the Ditlden
Development Authortty, (DAY, dated a8 of Novembay §, 2611 {tha “Optlon Agrserment), for the
sale of porialn pareels In the Dirldon aren of 8an loge for a bagebutl windium projeet,  Gn huly 30,
20713, Potfioners fled & seoond sulf challenglng the retrarsfor of the sama property In the Dividon
fren o the Juocessol Agency 5o the Ruovelopment Agency of the Cliy of Ban Jose ("Suvosssor
Ageney'™ Iy a mahnor Ssithoot to™ and enoumbered by the Option Agreement, These actleny tlso
ohallenged the Favivenmensal Tmpaet Report ("EIRPY oettiled for the projss.

" Hos s, Montgomnory Streat, 1508, Moenbgomery Strest, 1008, iMonigomery Strees, 115 8, Autiing
Shreat and 647 Park Avenue,
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Honorable Members of the Overslght Board
Ootober 9, 2013
Page 2

the milstaken coneluglon that the Option Agreement s g legally enforeeable obligatlon
whein 1t is not, Tngtead, the Diddon Propertios tougt be lsted 1n the Plan undsr the
heading “Propertles for Sale”, with correspondent changes made to the Individuel
degorlptions of ench of the Dixldon Properties, and they mugl be sold by the Succossor
Agonoy to the highest bidder,

Furthermore, the proposed Flan §s incomplste beeause 1t doer not lnctude all of the
Informetion requlied for submlssion to and approval by the Department of Finanve,
The Depariment of Finance has posted on its webslte a Long-Range Property
Wanagement Plan Chookllst (the *Checklist”), attached hereto ag BExhibit A, that all
Suecessor Agencios must follow when submitting thelr Plang, The hhoolslisimquiwa
ench Syoocssor Agonoy to provide speoifie nformation about each property Ineluded
i the Plan, Inoluding the value of each property at the time 1 wag acguired, an
estimate of the cutrent vatue of each property, the porpose for which the property was
aoquired, the dstory of envigs smental contamination at eaoh property, the propesty’s
polential for trangit-orlented ¢ development, and the advancement of the pld ning
chjoerives of the Suecsssor Agency, The drafl Plan released 1o the public in advance
ol the Qctober 10, 2013 Oversight Board meeting doos not includs this lnformation,
The Succsgsor Agenoy mvst provide the Oversight Board with this informeation to
allow the Oversigh L doard to consider and provide commenty on the complete Plan,

As desoribed in PcL tonens’ lo iws 10 the Oversight Board dated June 26, 2013,
Angust 23, 2014 and Soptember 25, 2013, the Optlon Agreement eloarly 13 not an
aanforeeqbl <, obligation for a immbor of reasong!

v The State Controller's order that the DDA mtmn the Diridon Propertles 1o the
Succegsor Ageney demongtratey that the Diridon Propettles were trangforred
from the Lozmer Redeyvelopment Ageney to the DDA In violatlon of § 34167.5
of the Calltfornla Hoalth & bnibty ("H&S™ Code, Because this taltlal trangfer
to the DDA wag unaulhorized, the DDA (& jolnl veriure controll ed bv the
Clty) obtained no rlghty and hd ot valldly own or conteol the Diridon
Proporides or have authority to euter into the Optlon Agreement as of
November 2011, Furthermaore, the bolated enfry into the Option Agrosment
by the DDA did not make the transacton one oufsido the reach of § 34167.5,
sinos thete was no thivd-party contraot in exdstence ot the time AB 26 vame
i}lLo affect, as the Controller hag already miled, Ag aresult, 1t is beyond
logltimate arpumert that the Optlon Agreement wes unanthotized and 1t
pannot be yoen o1 recognized ag an enforoeable obligation of the Sueeessor
Anenoy,

o Blnoe the Suveoessor Agency may only perform and carry out snforconbis
obllgations pursnant to § 34177(e) of the Code, and the Ontlon Agresmant s

Wy plifaburylawy oam TOABANEY O



Honorable Members of the Oversighl Bonrd
October 9, 2013
Fage 3

oot au suforocebie obligation, the Suecessor Agenoy lsunder a logal duty o
determine that the Option Agreernont Is unauthorized and unenfbreeablo, The
Overslght Board Ts uader Lt own mendatory duty to dlieot the Suoneysor
Agenoy 1o cease performanoce in connestion with and termlpate all sxisting
agroements that do not quallfy sy onforoeabls obligatlong, See §34181(0),
This worky no breach of contract or hardship with regacd to AJG, rs AIG took
the Optlon Agresment subjeet to, and with the Bl khowledge of, the
opetation of all lawrs then o affect and benrlng on the purportsd agreement,

« Tho BIR prepared several years age for the proposed bageball stadhum projoot
fo Bo coustrueled on the Diridon Properties, certiflecd in 2011, 1s plainly
Inadequate under the Callfornia Buvironmental Quality Act ("CEQAM), Vallg
ORQA roview was required bolore such an Oplion Agreoment sould be
approved, and the Optlon Agreement was vold and unenforcesblo for #his
reason as woll,

¢ The Optlon Agreement nvolves the use of publie funds to develop a balipack,
o, aotlon widch requitog a publie vote under the San fose Muntelpal Codo;
howeyer, no suoh vote was taken, Sun Jose Muntolpal Codo § 4.95 prohivig
fhe Clty from pertiolpeting tn the bullding of a sports facilily uslng fax dollan
undess sueh oxpendiinre 1o flest approved by & majotity vote of San Jose
votets, By approving an Optlon Agreement in whiol AIC would reoolve & 50
peroent disoount from the thon-ouzrent fair arket value on the Disldon
Progerty, ln offect the Clty Is ualng publle fisnds to particlpate 1n the
development of  private ballpark without the mandatory publio vots,

¢ The Confroller’s Report ordlered the Clty fo return the Dirldon Properties from
the DDA (which recslved the Dirldon Propertles from the nowndissolved
Rodevelopment Ageney) to the Successor Agenoy, Llsting the Dizidon
Prepertien In the Plan ag property onotmbored by an enforeeable obligation
and inzplylng that the Swosessor Agonoy holds the Dirldon Property Gy et
fo" the Option Agreerent falls to comply with the Controller’s Report,

Wo submit that the Overstght Board, in the exorelse of the duttes under law, cannot
continge to duek this lssue, The Overslpht Board must determine that the Dirtdon
Properiied ohnnot be tnoeluded tn the Plan ag property that will be wsed to fulflll an
enforoeablo obllgation, Inglesd, the Dixidon Property should be Hatod in the Plan ag
“Properiloy for Sele” and shovld be sold to the highest bdder, allowing the full
mankel value of the Dividon Property to be used to {mprove owr somumualty,

wiwrws s burylavy,oom TOAB40T7 9V



Hongrable Members of the Overslght Board
Ovtober 9, 20713
Page d

© Yery truly yours,

T e -
Paul ¢, Lovin

cei  Chuek Reed, Oversight Boasd Chals, City of San Joge
Abraham Andeade, Overslght Board Member, Clty of San Jose
John Guthrle, Overslght Board Member, Connty of Santa Clara
Tlly Farvison, Overslght Bosid Member, County of Santa Clara
B Madull, Qversight Board Member, Califorals Community Colleges
Wicaels Ochon, Overslght Board Member, Sante Clare County Office of Rducation
Tony Bstremers, Oversight Bord Mermber, Santa Clare Valley Water Distrlot
David Berey, Qversiplt Board Altornate, County of Santa Clars
Kelly Hyland, Overaight Board Alternate, Clty of Sen Jose
Nirarar Tohal, Oversight Board Altenate, Santa Claze County Offioe of Rducation
Plarlulgl Ollverlo, Overslphs Board Altamate, Clty of San Joge
Pavid Snow, Ovorsight Board Altsmate, Cownty of Santa Clara
Dsbra Flgone, Successor Agenoy Hxeoutive Direcior
Richard Doyle, Suosessor Agency General Coungel
Vinod Sharma, Divoctor of Hlnence, County of Sauta Clara
Jolin Chiang, California State Controller
Miohael Cohen, Director, Callforta Depeartmert of Flnance

wwwlliaburylaw.oom 0400 B



DOF Long-Range Proparty Management Plan CheolHst

* [ Abtached]
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LONG-RANGE PROPERTY MANAGEMENT PLAN CHECKLIST

Instructions: Please yge thls cheekllst ag & gulde to ensure you have complata altthe required components
of your Long-Rengs Dlopariy Managemsent Plan. Unon complation of your Longs Rang@ Property Mang gemont
Flan, emall a PRI valsion of thla document and your plan to)

R@qeve;opmcant_/\dmlnlstratloh@dof.calgov

The subjoot Ine should siate [Agency Name) Long-Range Property Managemant Plan®, The Dapariment of
Finanoa (Finanoe)will contact the reduesling agenay for any additional nformatlon thet may be neosssary
dyring oul‘ reviaw of yo Wk LongeRangs Proparty Manwoman P Plan, Guestions related Lo the Long-Range
Propalty Management Plan prooess should be dlrected to (918) 445-1648 or by emell to

Recavenpment Adminisirationtbdel.eanoy,

Pursuant to Heallh and Safety Code 341 91, 8, within six monthe after recelving o Finding of Completion from
Flranoa, the Sucsessor Agensy ls mqu redl o submlt for approval to the Oversight Board and Flnanos o Long-
Ranhge Nro;sry Managaemeant Plai tha addreus% the dlsposition and use of the reel properties of thy formear
radavaiopment ay chyles

GENERAL INFORMATION:
Agency Namae:
Date Finding of Completlon Recelved:

Date Ovargight Bbard Approved LRPMI”J‘:

1=

Long-Range Property Management Plan Requirements

For seaoh preparty the plan ncudes the date of aaquishion, valuo of properly atllme of acdulslfior, and an estimate
of the aureent value,

Cfves [T No
For saoh property the plan Inaiudes the purposs for whish the property wes aoquired,
[ ves 11 Ne

For anoh properly the plﬂn includes the parcel data, Including mddloe& lot slza, and aurrent Zoning Ih the formar
ageney redsvelopment plan of spaclfio, communlty, or geheral plan,

] Yoo T No

For sach propsrty the plan Inoiudas an estimate of the current velue of the patoal Incliding, I avetlable, any
aporatsat Information,

Tvse [ Mo

Fage 10of 8



For sach proparty the plan Includoes & estimats of any lease, rentel, or any ether revanues generafed by the
proparty, and a desorlpfion of the coniractuel ragulrsmenty forihe c!iepos! Jon of thoee funds,

M Yes ] Ne ;

For aach property the plan Inclides the hietory of environmental oontarmination, Inoluding deslgnation a3 a
hrewifeld slte, any relatad snvironimenlal siudles, and history of any remediation effors,

[Tves ] Ne

For erch proparty the plan Inotudes o desoriptlon of the property's potentlal for transit-orlented davelopment and
the advanoement of the planning vbjectives of the o BUGDBBHON RYBhuY,

Clves 7] Mo

For sach property the pien (ncilides e brief history of pmvlouq devalopment proposals & snd aothty, Inoluding the
rantal orlegse of the pmnriv,

[1vee [ No

For ach property the phan ldentilles the use or diepostilon of the property, whioh oould indlude 1) the ralentlon of
the pr op@ryf'o, governmental use, 2) the retention of the property for future development, 3) the sala of the
propetty, of 4) the use of the ptop@ity o fulfill an sirforosakie obligetion,

[hvee 2] No

The plan separately enlflas and fist properiles dedloated lo governmental Uee purposas and properiles retained
for purposes of LtMing an enforceable obligation,

1 ves 1) No

ADDITIONAL INFORMATION

¢ fapplioakle, pleass pmv}de any addltional periinent Information that we should be aware of
curing our review of your Long-Range Property Management Plan.

Page 2 of &



Ageroy Gonfact Information “. o

Nmme. Name:

Tl TiHle:

Phane; Phone: \
Ermall Enelt:
Date: _ Date!

ol DIRLIRFMP (1448/42) '
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Marre S, Sussman
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Tapuary 8, 2014

Win Fmall and U8 wigil

Henorble Members of the Qveraight Board
San fose City Fall

200 I, Bante Clara Street

San Jowe, CA 95113

Rer danuery.9, 20103 Azends e 620 Review of LongsRenge Propety
Manggement Plan (LRPMIE)

Dear Oversight Board Memberg:

This letter 19 submitted on behalf of Stand For San fose, Bileen Hannan, Michele
Brenol, Robert Jlsn Wi, l\d ven Shivey, Fred Shivey and Robert Shields (_k;gullw,
“Petitioners™).! Petitioners submil this Yetter in response to the Oversight Board's
Agenda ltem 6.2 regarding the proposed Long-Range Property Management Plan (the
Pl governing the disposition of real property held by the Successor Ageney.

We auhiit that the Oversi pnrmnm LN hc' du ty to rejeet the Plan as presented
begause 1t improperly includes fve propaities (relerted to herein ag the "Diriden

" On Deverber 2, 2011, Petidoners (iled suil challonglog the San Jose City Counedl's approval of the
Qption Agregment batweon the Adistelies Tovasimant Group, LLC (AIC™Y and the Bividon
Devalopmen Aul Uhority (FITPA), dated as of Movemsber 8, 201 (the *Option Agreengent™), for te

sabe of cerlain prrtels 1o the T iidan aren of San Jose for g baseball stadium praject, On July 30,
A, Pedtianers filed 2 second suit ehalenging the ratransfer of the spne property o e Divkdon
wres 1o e Suceossor Agency o the Redevelopment Agency of the Cily of Sm Jows (“Successor
Agenoy™ in e mannar “subject o' sd eneimbered by the Option Agresmant,. These actions also
challenged the Bmdmnmental Tonpact Report EEIRTY oentified for te projeet, and the City's failure
o old nopublic vole as reguired by San Jase Municipal Cnde seetiom 4, 93on whether o sulgicize
the ballpark project,

ey BLIBUTY W, GO
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Properties™ * as “Propertiss to Fuifill an Enforceable Oblgation,” resting on the
mistifeen conclusion that the Option Agreament is g legaily enforcestile obligation
whaon 1tis not,

Tnstead, the Dirdon T"“(D‘ﬁ@l“i:MITH tbe lsted in the Plan under the hcmding
“Properties for Sale”, with corvesponding changes mrde to the individual deseriptions
of aach of the L‘Jiridtm Properties, and they must be sald by the Successor Ageney 1o
ihe highest bidder.

Proviousl y, Po tlokers have st |hrm( Ta maher of letters to the Oversight Bo m(]
{(dated Jurte 26, 2003, August 21, 2013, September 25, 2013, and Oetober 9, 2013),
providing wlm'zmtm] PEAEOTS why the Qmmn Agresment is not a legally enloroesble
obligaiion, Despite these letlers, e staff continugs to ignore the issue and thug the
public recéives no f;!'x'}:ﬁ.t‘u1'at.imw regarding why the Oversight Board would be acting in
a tawful manmer it follows the staff rt‘-:t‘;n‘nm‘l'm‘nL‘M‘I"io“ This “hend in the gand”

ap ]‘N‘mfoh ina disservice to the wblic which is entitied to understend the %w o580y
Agenty's ressons for proposing to take an action that is challenged as filegnl fora
nuraber of reagons;

T
1

o The State Contoller's order thal the DDA vetury the Diidon Properfies to the
Buccessor Agency establishes thet the Dirldon 1“1‘01';(!‘&%(,3 were trangerrod
fraun the forn nex Redevelopment Agency to the DUA inviclation nf' § 341675
ol Iw Cniilora Healh & Safely (FH&S™ Code, Beeausy this initial tranafer
o the DDA wag unauthorized, the DDA (a joint venture controlled by e
City) obtained no tghts to the parcels, did not validly own or conteol the
Dividon Properties, and dud not have mathmny to enter into fhe Optlon
Agreement, Furthermere, the belated entey into the ()phon Mfmm ant by the
DDA cid not voake the trensastion one on.nde the raach of § 341675, since
there was no - nar-'y sontract in existense at the time AB 26 came into
effoct on Juie 28, 201 1, as the Controller hes already determined, Ay avesult,
il is clear that the Q pllon Agreement was unguthorized and it cannot be
vesognized s an enforeonble obligation of the Successor Agenoy,

e Sines the Sugcessor Agency niay only perftnn and ey out enforcealije
ahligations parsuant o § 341 77(¢) ol 1] u Code, and the Opilon Agreament is
nat an enfarceable obligation, the Suscessar Ageney fswnder a legal duty to

2405 %, Mon somery Sreet, 150 5, Montgomery Siweer, Y02 5 Montgomery Stroen 1155 Autunn
Sirewy wod 6435 Park Aveniwe,
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determina fat the Optlan Agreamasnt i3 unauthorized and unenforcenble,
Furihermore, the Dversighl Board 18 under its own mandatery duty to direct
the Successor Agency (o cease perfonnance in conneation with and tarntinaty
all existing agresmonts War do not qualify as enforesaile oblgations. Swe

§ 34187 (0), This works no breach of eontraet or hardship with regaed to ALG,
as ALG teok e Option Agresrent sublect to, and with tha fall knowietdge of,
the operation of ¢ 1 Taws then in affoot an.cl hearing on the purported
ﬂgyteumum.

+ The EIR propared several yoars ago for the proposerd baseball stadium projoect
fo be congtreted on the Diridon Properties, certified in 2011, i nadequate
vrder the California Envitonmental Quality Act ("CEQA™). Lawful
cumplinnos with CHOA wag required before the Option Agresment could be
approved, and the Option Agreensent is void and unenforceable for thig reason
as well,

e The Option Agresment mvolves the use of pablic fimds to develop o ballparl,
ab etion which requires o public vote Luda;l' the Ban Jose M 11'1‘iu'lpﬂl- Cade,
however, no sueh vote way taken, San Jose Municipal Code § A58 prohibily
the City from participating in the bullding of a gports Tacility ustag tx doliars
uniess such expenditues is fivst approved by a majority vote of San Joke
volers, By approving s Option Agreement in which AIG would receive a 50
percent diseount from e then-current falr market value of the Dirdon
Properties. in effect the City 18 using public funds o pratieipate in the
development of o private batlpark without the prior mandatory public vole

v The Controller’s Report ardered the City woretarn the Dividon Properties fom
the DDA (wihilch recabved the Dividon Froperties from the now- (hwﬂvui
Redevelopment Agency} to the Successor Agency, Listing the Divide
Properties in the Plany as property encumbered by an unﬁ:wmlﬂe ni;l i .:‘.m,
arrd implying that the Suecessor Ageney holds the Diridon Propetios “subjecl
i fhe Opti fm Agreement, Tails to comply with the mendates of the
Controller's Report,

I addition, we potut oul that fhe propesed Plan is inacewrate and mislesding in

tlasu bum the velue ofthe Dividon Peopertios, Page 73 of the Plan statbey thet the
properties were epprased in September 2010 a8 on assembled site for the
development of a Major League Basvball Stadium at the value of $6,975227. n aet,
gecording to the September 2010 ﬁrnprpnsai the “highest and best use value for the
Property™ arthat thoe was $13,970,000, The mueh lowar figure, 56,975,227, was fhe
value i the Dividon Properdes could be nsed only for aballpack, Seg Out. 24, 2011
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Siaff Report, p. 8 (enclosed), Without a “bageball-only” deed vestriction, the valie of
the Diridon I’mpevtwb was nearly §1d million in September 20610,

The Plan's treatment of the Dividon Properties 45 also flawed because it telies on an
appraisal value from 2000, rather than “an estimote of the eurrent value of the
property,” as requived by Health & Safely Code § 34191.5, The QOversight Board
st abtain 6 pew appraisal of the Dividon Propertios valued at thelr highest and boat
uge so that current value can be considered, Byen without c;om.aplw.ng A mew appreisal
of the Dividon Properties, 14 is oleas that their current fair macket vaiug is maeh higher
than It was four yeors ago. at the near-bottom of the Bay Avsa real estate market,
given fhe substantial vecavery of the San Jose real estate market and economy which
has been observed since that time,

We tespestively subinit that the Oversight Board, In the exercise of s duties under
{asy, cannot continue to ignore this issue, To this point the Ovorsight Bosard has
falled to address mry of the questions and comments on the Plan and the
unenforcsability of the Option Agregment, We believy the Qversight Bowrd must
detspmine that the Dividon Froperiies cennot be Inchuded in the Plan as propertios that
will ho used o Q) an enforesable obligation, Instead, the Diridon Progertivs
should be [isted ag "Properties Tor Bale™ and should be sold to the highest bidder,
allowing the Bl marker value of the Dividon Preporties 1o be used to fmprove the San
Tose nommunity.

Sineerely,

Marne S, Sussman
Enolasure

por Chuek Reed, Oversight Bowrd Chinir, City of Sin Jose
Abrabam Andrade, Oversipht Board Member, C“uy of San Juse
Joln Gutheie, Oversiy 1! Board Memthar, County of ‘mmm Clarn
Foaily Hamison, Oversight Board Meamber, County of Santa Clars
T Maduli, Qversight Board Member, Califormnia Community Colleges
M eaeta Ochon, Oversight Board Member, Santa Clars County Offles of Bdueation
Corry Fsteemera, Oversight Board Member, Smla Clava Valley Water District
and Barry, Overslght Board Alternate, County of Santa Clern
ICeby Hyland, Oves xlgm Board Altarnete, City of San Jose

Nimpat Johal, Oversight Board Alternate, Santa Clara County Offlee of Bduention

Plerligh O !wo.mo, Oversight Board Alternate, City of San Jose
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Davld Snow, Oversight Board dliernote, County of Sarta Clare
Debra Flgone, Sugeessar Agency Exeotive Director

Richard Doyie, Suecessor Agency Gengral Counspl

Vinod Bhanma, Divegtor of Flasnee, Covnty of Samia Clam
John Chiang, Californis State Controller

Michae! Cohen, Divestor, California Depaviment of Finamca

W Gl S urylswe Gom










miishury

Fillshury wWinthrop Shaw Pittman L1.¢
Four #mbarcadera Center, 22nd Floor | San Francisco, CA 84111-6998 | 1al416,985.1000 | fax 416.803,1200

MAILING ADDRESS: F. O, Box 2824 | Son Franciseo, CA 94128-28724

Marne 8, Syissman
fe) 4159831916
marng.sussman@pl lsburylaw,com

Tanuary 29, 2014

Via Email and U8, Mail
(cityclerk@sanjoseca,gov)

Honorable Members of the Oversight Board
San Jose City Hall

200 B, Santa Clara Street

San Jose, CA 95113

Rer  January 30,2014 Agerda Tiem 6,1 Review and Diseussion of the Drafl
Long-Range Property Management Dlan (LRPMP)

Dear Members of the Oversight Board:

This letter is submitted on behalf of Stand For San Jose, Bilesn Hannan, Michelle Brenol,
Robert Brown, Karen Shivey, Fred Shirey and Robert Shields (collectively, “Potitioners”}
in response lo the Oversight Board’s Agenda Ttem 6,1 regarding the draft Long-Range
Properly Management Plan (the ¥ {PMP") governing the dispoesition of real property
held by tho Successor Agehoy (o lho san Jose Redevelopment Agency (“Successor
Agenoy”)

We submlt, as we have befoee, that the OVGI& fght Board hag the duty to reject the
LRPMP insofar as it Includes five properties” (referred to hers as the “Diridon
Properties”) as “Properties to Fulfill an Enforeeable Obligation,” resting on the
mistalen conclusion that the Option Agreement is g legally enforceable obligation
when it is not. Instead, the Dividon Properties must be listed in the LRPMP as
“Properties Tor Sale” and sold by the Suceessor Agency to the highest bidder, In

" Retitioners have previousfy submiited letters to the Gverslght Board dated June 26, 2013, Aygust 21,
2013, Seplember 23, 2013, Cotobor 9, 2013, snd Janvary 8, 2014,

21088, Montgomery Streel, 130 3, Montgomery Street, 102 8, Montgomery Street, 1158, Aotunn
Street and 645 Park Avenue,

oy pillsiurytaw com o604 1940v3




Haonorable Members of the Oversight Board
January 29, 2014
Page 2

addition, the Board cannot wail for the court to decide this issue as the lawsuii hag been
staved at the request of the Clty Attorney’s office until this Board acts.

Bagkground.

In January 2011, Governor Jerry Brown announced his intent to eliminate
redevelopment agencies in Callfornin, In March 2011, in anticipation of the new
redevelopment law, the City and Redevelopment Agency formed the Diridon
Development Authority (“DDA”Y as a jolnt powers authorlty and transferred the
Dlridon Properties to the DDA at no cost,

On fune 28, 2011 Governor Brown signed AB 26, the bill to ellminate redevetopment
agencies, AB 26 (codified at Health & Safety Code §§ 34161 ef seq) provides that any
asset ranster after January 1, 2011 between any redevelopment agency and the “eity

. dhat created a redevelopment agency or any other public ageney” is *deemed not to
be in furtherance of the Community Redevelopment Law and is theeeby unauthorized”
Health & Sately Code § 34167.5. Ifany such transfer occurred, and the government
agency thal received the assets was not contracivally committed to a thivd party Tor the
encumbrance of those assets by June 28, 2011, the State Controtler must order the
assets to be returned and the local agenoy is required to refumn the assets to the
sucoessar agencey, hid,

After AB 26 was passed, the Clty and others challenged the law in the Callfornig
Supreme Court, On November 8, 2011, the City Council and the DDA, in joint session,
voted to encumber the Diridon Properties with an Option Agreement (o sell the
properties to Athleties Investment Group, LLC ("AIG™), By “encumbering” the
properties with an option granted o a priveie party, the Cliy and the DDA hoped to
avoid the re~transfer of the Diridon Propertles to the Successor Agency as mandaled by
§ 34167.5, assuming the Supreme Court were to uphold the law, On December 29,
2011, the California Supreme Court issued its opinion in Calffornia Redevelopmeni

_ Associagion v, Matasantos (2011) 53 Cal.4" 231, upholding the validity of AB 26,

The Transter of the Diridon Properties (o the DDA was Unauthorized,

The transfer of the Diridon Properties 1o the DDA in Mareh 2011 plainly violated

§ 341675 which deems any transfer of assets between a redevelopment agency and
“any other public agency” afler January |, 2011 a8 unauthorizet, The DDA could not
and did not obtain any rights io the parcels, did not validly own or control the parcels,
and did not have authority fater In November to enter into the Option Agrecment, The
Optlon Agreement did not make the transaction outside the reach of section 34167.5
since thers was no third-party contraet in existence at the time AB 20 came into effect
onJune 28, 2011,
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The Option Agreement is Not an Enforeeable Qbligation,

An enforceable obligation includes only “legalty binding and enforceable agreement{s]
or contragt[s]” Health & Safety Code § 34167(d)(S5). Beeause the transfor of the
Diridon Properties to the DDA was unauthorized to begin with, the DDA had he,
authorlty to sneumber the Diridon Properties pursuant o the Option Agreement.”

The Option Agreement Is also vold and unenforeeable because it was entered into afier
June 28, 2011, Under Health & Safety Code section 34167.5, a government agency
that recelved assets from o redevelopment agency must have been contragtually
commitied to a third party for the encumbrance of those assets by June 28, 2011, Sze
also Health & Safety Code § 34177 3(a),”

The Controller Has Already Determined the Pronerty Transfer Was [nvalid angd the
Optlon Agreement is Vold,

In March 2013, the State Controller L!b ermined that the March 2011 transfer of the
Diridon Properties from the Redevelopment Agency to the DA was not an allowable
transaction: “Pursuant to H&S Code seclion 34167.5, a redevelopment agency may not
transfer asseis fc a city, county, ¢ify and county, or any other public agency after
January 1, 2011, Those assets should be turned over o the Successor Agency Tor
disposition in geeordance with H&S Code section 34177(d) and (¢}, . . . State
Controller’s Report at 6.

The Controller also rejecled the argument that the Properties were “contractually
committed” to AIG: “The [Diriden Propertics
third party prior to Jupe 28, 2011, .. /bid at 6.

i addition, the purported exiension of the Option Agreement by the Suocessor Agenoy in September
2013 was Invalid, Under Health & Safety Code seotlon 34177,3(a), “Successor ageneles shall lack the
authority to, and shall not, ciwie new enforceable obllgations under the autheriy of the Community
Redevelopment Lavw (Part | (commenclng with Seetion 33000)) or begin new redevelopment work,
excepl in oomalimm wlth an enforeeable obligation thal exlsted prior to June 28, 2011 The
Sueccessor Agency's consent o the extension of the Option Agreement—If any such consent was
notually obtained—would have crented a new enforeeable obligation for the Sucesssor Agenoy posi-
Tune 28, 2011 and would thus be vald,

¥ Phere ars other reasons why the Option Agreoment is Invalld, including that the BIR propared several
yeals ago for the proposed baseball stadlum project to be constructed on the DIrldon Propertiss ly
inadequate under the Callfornle Bovironmental Quallty Aot (*CEQA") and that the Optlon Agresment
involves the use of publle funds to develop a ballpark desplte the fact that no public vole was taken lo
support this gotlon, as required by San Jose Municeipal Code § 495, These arguments are sxplalned
more detall in Enclosure A to this lotter which {s the Verifled First Amendesd Patltton and Coemplaint In
the Stand for San Jose tawsutl, Cnse Mo, 1) 1-CV-214196, ‘
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Mandatory Duty of the Oversight Board,

The Qversight Board is under & mandatory duty to direct the Successor Agency to ceage
performance [n connection with and terminate all existing agreements that do not
qualify ag enforceablo obligations. Tealth & Safety Code § 34181(b). Thus, the

- Oversight Board must find that the Diridon Propertles are not subject to an enforceable

obligation and must list them as “Properties for Sale” In the LRPMP,

The Stand for San Jose Lawsuif Has Been Stayed al the City’s Urging, Pending the
Degision by the Oversight Board on the LRPMP,

Contrary to what the City Attorney’s office reported at the last Board meeting, the
Stand for San Jose lawsult Is not eurrently proveeding and in fact has boen stayed since
June 3, 2013, In late May 2013, the City Attorney’s office advised Petitioners that the
DDA intended to comply with the Controller’s Order and return the Dlridon Preperties
to the Successor Agency, Because there was uncerfainty regarding the actions that
could be taken by the Successor Agency, the Oversight Board, and the Department of
Finance which could make the case moot, the Clty requested that Petitioners stipulate to
vacate the briefing schedule in the case, Since that time, the cowrt has continued 1o stay
the action, based on the City Atlorney’s assertion that it remains unclear whether the
actions of the Oversight Board and/or the Department of Finance may cause the lawsuit
to become moot, ' '

For example, i 1ts October 18, 2013 status report for Case Managemen! Conference,
City Attorney’s oflice stated that

[t remaing ynelear whether the Oversight Board and the Department
of Finance will approve the LRIPMYP ip lts current form — with the
Diridon Property being held subject lo the Optlon Agreement as an
enforceable obligation, Because the outcome of this process is
uncertain, and because certain outeomes conld result in this consolidated
action becoming meot, Respondents recommend that the Court set this
master for a further Case Management Conference in mid-December,”
(Emphasis added,)

Thus, the Clty has consistently advised the court that the court should not malke a
determination on the question of whether the Option Agreement is an enforceable
obligation at this time, bocause the Oversight Board and/or the Department of Flnance
must act first, Meanwhile, the Oversight Board has been advised to the contrary, that

This status report is Ineluded ag Enclosure B.to this letter,
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the guegtion of the enforceability of the Option Agreemen] will be deelded in count and
that the Board need not concem tsell with the fasue,

3

Regardiess of thig ipconststongy, e correet statement s thal the Board hay & \,Lnl duty
(o addregs the 1ssue of the enforeeabllity of the Option Agreement, and in our view, to
find that the Option Agreement is mienforeeable for the reasons outlined abhove,

Gonehaglon

The Legislature stated thal its Intent in passing AB 26 was (o make sure that
“redevelopment agencies lake no aglions ths Jed fiarther deplete the corpus of the
agencies’ funds,,,” F\T]d stated that "a il provigions [of AB 26] shall be construed as
broadly as possibie to support (his infent and to restrict the c,\]m'nc'li"wc' of Tunda to the
fullest axtant pogs! blv " Health-& Safely Code § 34167(a), Following the me e’y
direction, the Overstght Board hay a duty under law to determine that the Drridon
Proverties are not propevties that will be used to NI an enforoeable obligation,
Instead, the Dirdon Properties should be listed in the LRPMP as "Properties for Sale”
and should be sold 1o the highest bidder, a ]owmg thie full market value of the Dindon
Propesties to be tsed o improve our community,”

Sincerely,

;A'? .
) }7 e ; T
9V g s “ﬁw‘\r\wg cﬁ’)

e &, Humman 7 .

Frnelosures

o Chuek Reed, Oversight Board Chair, City of San Josy
Abrabam Andrade, Oversight Board Member, Clty of Ban Joge

The LRPMP relles on an uppradsal volue of the Diridon Fropertles from 2010, tather dan "an asimaie
of .!m exvant valtie of She propurty,” as requlred by eallh & Safety Code seation 341913, The
Ovorstghl Tooed should ebinln  new appraisal of the Dhidon Propartles sy el bighest and bost uge
valug so thal the cwrsent valug can be congldered. AR 2673 purpose 18 So proserve mdevalopment
agancy nesets and voventas for use by “local governments to fund coro govermmental servicey
nchading pollee and (re proteelion services and sehoals,” Merlth & Safety Cude § 34167000, Under
the Qption Apreement; the Ditidon Propurdes would be sold w A Tor only $6.5 million, despliz e
fhey hat they weye agguiesd (or $25 million, tt[)f)Ttli‘ﬂ,‘tJ al § 14 million ar the Yme of the Qplion
Agraemant, and Hsted g having a 2003 book value of spproximately $29 mition in the Cenoller's
Report, Thus, local taxlng s “l('b Ihat weoule reguive disteflrtlone from the Successor Agensy inun o
logitimate sl of the Mroportias——Free Foom the encwmbrances of the Oplien A gregment-—siund 1o foge
appraximately S22 miltion i the Oplion Agreement siands.
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John Guthrig, Oversight Board Membet, County of Santa Clara

Emily Harrison, Overslght Board Member, County of Santa Clara

Bd Madull, Oversight Board Member, California Community Colleges

Micaela Ochoa, QOversight Board Member, Senta Clara County Office of Education
Tony Bstremera, Oversight Board Member, Santa Clara Valley Water Distriet
David Barry, Oversight Board Alternate, County of Santa Clara

Eetly Hyland, Oversight Board Alternate, City of San Jose

Nimrat Johal, Oversight Board Alternate, Santa Clara County Office of Hducation
Pierluigl Oliverio, Oversight Beard Alternate, City of San Jose

Davld Snow, Oversight Board Alternate, County of Santa Clara

Debre Figone, Successor Agency Bxecutive Directer

Richard Doyle, Successor Ageney General Counsel

Yinod Sharma, Director of Fingnee, County of Santa Clara

Toho Chiang, Californla State Controller

Michael Cohen, Dirgetor, Califarnia Department of Finance
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CTTY OF SAN  OSE OVERSIGHT BOARD 01/305° ) AGENDA ITEM 6.1

CHATR MAYOR REED: Ttem 6.1, the long-range
ﬁroperty management plan.

Staff, would you like to do that first or do
the approval of the property disposition process first,
considering we don't have the full Board here and T
think -~ I understand staff is goling to recommend that
we not take action today on the property disposition
process., T don't know if it makes sanse to do one or
the other first.

MR, KEIT: Yeah, that's fine. We would like
to formally defer the item. We've had some discussions
with the County and we've been working very diligently
to come to a consensus. We're still off on two points
énd Tom Ressa would like to speak to the item a bit,
just -~ we wanl -- we would iike to get 1t in front of
you to think about and then at the next meeting, we'll
bring it forward for approval with a —~ with a redline
version of changes.

CHAIR MAYOR REED: OQOkay. Why don't we Jjust
discuss this for a while then and --

MR. MURTHA: Right. As we ~- as we sent out
the disposition process and as I mentioned at last
meeting, what we’d like to do is have a more detailed
disposition process that the Oversight Board actually

approves and 1t will relate to two -- two circumstances,

TALTY COURT REPORTERS, INC.
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11 One, most of the propertilies that we will sell will be
2| through a solicitaticn process where we'll just sclicit
3| hids from a wide group of people and we would select the
4| highest bid. The second would be whether there's
5] certain properties that the City i1s interested in buying
6 | and/or nonprofits are interested in buying and we would
7| have an appraisal process for those properties and those
8 | are shown -—- will be shown on the long-range property
9 | management plan.
10 So the dispeosition process in the long-range
11} property management plan will be a more simple process
12 | for each property saying that either a solicitation will
13 | be done pursuant to an Oversight Board-approved
14 | disposition process and next -- and whan we bring tnis
15 | process forward next, the Board will approve that
16 | process by rescluticn and that way it's -~ it will
17 | contain a lot more detail than really needs to be in the
18 | long-range property management plan.
19 Briefly, the first, as I said, i1s an open and
20 | competitive solicitation prbcess. We plan to markelb the
21 | properties for sale, there'll be a sixty-day due
22 .diligénce, we tﬁen-expect -— we expect to include a form
23 | purchase and sale agreement and a right-of-entry in each
24 | solicitation. The bidders will, basically, pul their

25| entity name, they'll put the purchase price and they'll

TALTY COURT REPORTERS, INC.
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sign the purchase and sale agreement, send it back to us

and then what we've envislioned 1s a review, an
evaluation of those bids,

it was suggested by one of the Board members
onn our walk-through fto use an evaluation team. There's
been scme  discussion back and forth, What staff is
proposing is really an informal group of people who have
valuation experience, so to the extent there are -- the
entities, the County, the Water District, the School
Board, 1f they have people with that experience, we were
trying to get a small group, again, only advisory to us
as to whether the highest bid was a failr and reasonable
Ibid. Then the -- then the Successor Agency staflf will
bring forward back to this Board the purchase and sale
agreement, if -~ 1f we determine that i1t's the highest
bid and it's a reasonable bid based on the comps al that
time.

The Board -- the Oversight Board -- we want to
make 1t clear, the Oversight Board ~-- all this
information, any sale has to be approved by the
Oversight Beoard., We will -- when we bring any purchase
and sale agreement back to the Oversight Board, we will
~- we will let you know what all the bids were and how
we -- and how the decision was made to select it, We

assume 1t will be “tust because 1t's the highest.

TALTY COURT REPORTERS, INC,
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(]

S0 the olher issue we also have, as 1T

mentioned, was properties for sale. We will -- we do

intend to have some properties where there will be an
appraisal done and then the evaluation team wili review
to make sure the appraisal looks right. We would then
bring -- 1f there are certain properties that Lhe City
or certaln nonprofits are interested in huying directly,
we would then enter into -- the idea 1is an option
agreemént whiéh would allow some of them time to buy the
properties. If they elect to buy the properties,
basically, exercise would simply be depositing the
purchase price into an escrow and then we would close
and 1f that's not done during the option period, then we
would —m.we would go out to sale through the
solicitation process. |

We did -- we are providing for a ten-percent

deposit in the purchase and sale agreement so that if

~the high bidder is -~ 1f this Board approves the high

bid, at that point, we would sign -~ the Successor
Agency would Sign the purchase and sale agreement and
that -~ we would close escrow within thirty days afterx
the purchase agreement 1s effective.

So right now, there's an lssue between -- with
DOF about whether DOF has to approve each purchasse and

sale agreement. I think we would say no, they don't

e
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once they approve the long-rance property management
pian. T believe from conversations we've had with other
lawyers that DOF is taking the position that they gel to
approve agaln each purchase and sale agreement so what
would happen is this Board if it approved a purchase and
sale agreementl, if that resolution goes to DCI, they
have their forty-day period and so it's after the
purchase and sale agreement -- thirty days alter the
purchase and sale agreement becomes effective, we would
close, but by using that language, 1f DOF recognizes
that they don't have that authority, it weuld Jjust be
thirty days after this Becard approves 1t.

Sc¢ unless there's any questions, what we plan
to do, as Richard mentioned, 1s defer this item to the
next meeting. We will provide you a redline version
from the ~- from the versicn that's 1in your packet
showing the changes we made and then at the next
meeting, we would -- we would rscommend approval.

CHAIR MAYOR REED: Okay. A couple of comments
that T had, One 1s 1in the approval of gale paragraph,
you mention going through the discussion that all blds
would be disclosed or listed or posted ér given fto us.
It doesn't sgay that specifically in that section and I

think 7°'d like to add that so it's clear that 1f

somebody puts in a bid, it's golng to bhe a public record

TALTY COURT RERPORTERS, INC,
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and -
MR, MURTHA: We provide --"in the revised

edition, we do have that., 8o in the memc that vyou will

recelve recommending -- if there 1s a highest bid,
recommending the highest bid, we would -- in a section

of that memo, we would outline all the other bids we
recelved,

CHAIR MAYOR RREED: So it would be like we do
for construction projects, You've got, vyou know, Len
bidders --

MR. MURTHA; Correct, _

CHATR MAYOR REED: ~-- there's the engineer's
estimate and ten bids and they're all there.

MR, MURTHA: Yes, exactly. That way this
Board can see every bid we receilved and you can see the
one we selected so that you -- you would be able to
compare them as well.

CHAIR MAYOR REED:  Okay. Other questions?
Dave,

BOARDMEMBER BARRY: I do, Thank vyou and
thanks for your work on this.

T think it's an important issue for us because
this really speaks to the transparency of process that
we as the Oversight Board are communicating out to the

public, If I'm not mistaken, just yesterday, I received
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my form 700 request for financial disclosure from our
diligent City Clerk that oversees us and so 1t's very
important to me that we not only look at what we're
trying to accomplish, but how we're going about doing
it, And so I think I have a couple of points 1'd like
to make, the first being that it's very important as T
kind of go between Iltem 6.1 and 6,2 today, 1 want o
étay focused that 6.2 is inherently tied te 6.1 and so
what T'm looking for is to incorporate this resolution,
this disposition plan into the long-range property
management plan. | |

The reason that's important, almost every
exhibit'speaks tc some aspect of disposition and what
we're trying to do here as a Board, what we're deciding
and so 1t seems dilisjointed 1f we kind of had a plan
about how we're golng to go about‘doing things and in
the same respect, I wouldn't want it in the long-range

property management plan, that's too much delail, where

vou have to take elements from this dispesition plan and

load them into each exhibilt of property, so to speak and

so what I'm looking for is te incorporate by reference

this disposition plan as part of the long-range preoperty

management plan.

"And I understand from lcoking around the state

at kind of what's happening Iin some of the cther

TALTY COURT REPORTERS, INC,.
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Oversight Boards, T understand the concern that we
wouldn't want to -~ every time we had to change or
modilfy our digposition plan, we wouldn't want to go
through a DOF process, I get that part of it, bubt I
think 1f it's referred to, incorporated by reference,
that gives us the flexibility. It's very similar to Lhe
work I do for the County of Santa Clara in our properly
management department because we're not talking about
buying and selling. .Itfs really the management of Lhe
asset,

MR. MURTHA: I£f£ T could speak to that, The

County Counsel's offlce did ask that and I -~ 1 did not

‘include that in the language and the reason was [

discussed last time with the Oversight Board, we have
referenced the Oversight Board-approved process in the

long-range properly management plan language and Che

long-range property management plan language 1s more of

an expedited process.

Just gilving an overview, the law does not
regquire the detail that we're coming up with, as vyou
mentioned, for the transparency, so when -- whaen we
put -~- when you say in the long-range property
management plan will be governed by the Oversight
Board-approval resolution and then the disposition

process over here is three pages of real minute detall
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about how we go forward, I didn't want -~ 1f we

incorporate by reference, I think it becomes part of the

plan and I didn't want that. We don't know cnough about
how DOF is going to react to these plans, how we'ro
golng to amend it, so I think we get the same -- wo get

to the same spot because we have sald and the plan says

we will only dispose of the property pursuant Lo a plan
approved by this Beoard., So I think we get Lo the same
spot without. -- I'm just worried about later on the

ramlfications 1f we change stuff and vou have something
incorporated by reference and we change it. What -- T'm
not sure necessarily that that means they're okay with
the change., S0 1 was concerﬁed with that and I did not
include thalt language in the revisions that I mads.
CHATR MAYOR REED: SO0 can you refer to
something without incorporating it by that reference?
MR, MURTHA: Well, I think you can, That was
my point. ~ What we've saild is -- in fact, Several times
what we did in conjunction with discussions with the
County is we'wve puf we will only —-- we will -- we will
sell pursuant to the Oversight Board-approved plan. 1In

fact, we define OB-approved process and we refer to

approved by a resolution of this Beard. What I -~
again, what I didn't want -- so we are polnting to

that ~- what you approved, the disposition process that

10
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I dust described, which is, again, three to four pauges
of how we'll =zell, thé law doesn't require that detail
in the plan so what we've sald in the plan 1s -~ for
specific properties, we've said, one, 1if we're going to
have a competitlive process, we've said that a
competitive process pursuant to the Oversight
Board-approved plan,.so that is the reference to Lhe
resolution that yvou will approve.

I Just -- again, T just didn't want to go that
ong extra step because 1t seemed also circular by
saying, you know, approved plan, you go over here and
then this says now we ilncorporate you by reference into
the plan., Well, in my mind that now is all part of the
plan. Incorporation by reference means that that
information i1s all part of that document, so I did not
want the DOF to have any say, really, because, again,
the law does not allow them any say really in the
process. We're supposed to tell them in the plan how do
you propcse to go about selling these properties. In
fact, 1t really doesn't even say that. ‘It says we're
supposed to say that we're geing to sell it. We've gone
furthér. We've told them how, the solicitation process
or by apprailsal, 2S¢ I think that's more than enough
information, again, for DOF, but, again, with respesct to

the open process, again, this Board approves our process

11
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resolution., The process I'm -- I've provided is an
attachment and what we've done is it would be attached
as an exhibit to the resolution so everyone would know

and we would only be able to change it by coming back to

Syou.,

- BOARDMEMBER BARRY: And T still am not
comfortable with that. When we look at the first draflt
of the long-range property management plan as submitted
by staff to where we are today, the level of detall 1s
getting better, but I would argue that it‘s hecause of
the actions of the Cversight Board.

Irregardless of what DOF wants, T know what I
need to make effective decilsions hereron the dais, I
know what T need te make a vote, s0 To speak, and z30
uncoupliﬁg the two documents and not referring to it as
an exhipit, that's.~~ that's not typically how I'm
comfortable doing business. T -~ it lends too much
flexibility into what's otherwise a one- or two-genlence
per property exhibit for millions of dollars of assets
and T think, as I kind of move through my comments, vou
know, I hope to share some of my other concerns about
where the disposition plan is today and I'm hoping that
you -can kind of take 1t along as feedback as vyou
contiﬁue the work on it and bring it back to the noxt

meeting, but I think that incorporating by reference is

12
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1| important., I den't see the obstacle of DOF prohibiting
2 tus from heing rflexible and nimble and making changes in
3| that regard, but we can continue,

4 CHAIR MAYOR REED: ©Okay. 8o do —-- I want to

5| make sure everybody has -- 1f they have specific
6! comments on the dispesition process that we get thosé to
71 the staff and then we'll go kack into the long-range
8 ! management plan geing through the properties and that

9 | part of 1t. |
10 BCARDMEMBER BARRY: Sure, I still have

11 | comments on disposition.

12 CHAIR MAYOR REED: Okay.
13 BOARDMEMBER BARRY: Okay. Sc when we speak of

14 | appraisals, the County process 1s one of transparency
15| and we follow the Government Code and I understand
16 | there's nuances between what we're doing here today and

17| a traditional surplus preoperty sale, but when we -~ when

18 | we think of appraisals, I'm looking for assurances of

18§ the Oversight Board to be able torrequast appraisals, if
20 | we wanﬁ it and it sort of worries me that Successor

21 { Agency staff might look at a plece of property and say,

22 | "I don't think we need that appraisal"” and then as we

23 j move through kind of where the draft of the disposition

24 { plan 1s, 1t's not making sense 1f we're not -- 1f we're

25 {only taking appraisals on those properties going to

13
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nonprofits yet we're expecting an evaluation team or
committee to come back to us with what they think is
fair and reasonable, how do we know what's fair and
reasonable?

I've had some concerns with the value of
properties for sale, I'm trying to follow along the
market from a County perspective and what we're trving
to do in acquisition and it's all over the place. It
took us three vyears to find a house to just lease in Lhe
north county. And so the fair market value is that of
interpretation and as I sort of travel arcund and people
ask me how's your work on the Oversight Board and what
does that mean, I don't -- I want clear answers that
there's a transparent process, I don't want people
looking back at me that I liked a developer. I don't
want it to impact what I'm also trying to do in other
aspects of my professional career,

And so I think the Oversight Board should
reserve the right to reguest an appraisal, 1f necessary.
Tt wouldn't bhe for every property. Absclutely nct.
That's wasteful. But to maintain the efficiencies in
some of the process, I wouldn't want anyone trying to
say that, well, thers's -- there'é the developers in the
pockets of either the City, cr the County or whomever, I

want it to be on the up-and-up.

!
!
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MR. MURTHA: We have -~ we have put language
in that clearly says we don't intend to get appraisals
for the saleg unless otherwlise directed by the Oversight
Board. We have clearly ~-- I mean 1f this Board directs
us to get appralsals on specific properties, then we
would go.  Again, the reason we're not 1s because of our
financial situation, we really just.don‘t have the money
to go cut and get appralsals for éll the properties,
so -—- but we have put language in there unless -— L&
directed by the Oversight Bcard that we would obtaln
appraisals.

BOARDMEMBER BARRY: I think in most

cclrcumstances ~- I sort of see this like a capital

projecﬁ where, 1in most clrcumstances, the properties
that we're going to want appraisals on are some of the
highest and best value and to that poilnt I think Lhat
the sale of -~ the proceeds from the sale of the
property could be considered to offset those costs and
liabilities,

CHATR MAYOR REED: Kell, I think the guestion
is where in the process do we, the Board, decide whether
or not we want an appralsal,

ROARDMEMBER BARRY: Uh-huh.

CHATR MAYOR REED: S0 when we launch the

process, 1t seems to me you ought to ask that question

15
“TALTY COURT REPORTERS, INC.




10
11
12
13

15
16

17

19
20
21
22
23
24
25

CITY OF SAN _OSE OVERSIGHT BOARD 01/30,. i AGENDA ITEM 6.1

of the Board upfront say, okay, we don't need appraisals
on these or there's this one we want an appraisal on, so
yvou don't come back and having done a bunch of wark and
we decide, oh, we should have gotten an appraisal.

MR; MURTHA: What we were planning Lo do was
because we think each of the ~- we're going to go in
rounds and we'll bring back to you a schedule of how we
anticipate the sales progressing and what I think we
were thinking i1s we would ccocme to you each time and
say —— before we go out, we're goling to go cut with
three or four properties and then give you the --
here's -- based on the comps, these are what we think
th@y;re worth and at that point 1f we think we need

appraisals, we could get appraisals, 1f you direct us

te. T think in most of them, we think we probably won't

get appralsals. Again, we think the solicitation
orocess wlll then set the -- set -- that is fair market
value., What will ~-- at arm's length transaclion, what

ls someone willing to pay. So that's what we think sets
the actual market value.

And then the whole point of the evaluation
team was they -- they woﬁld -~ again, a representative
body, someone who's not solely us, Again, but it would
be our decision as Successor Agency stafi to bring that

forward., We would let you know what the evaluation
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team ~~ what their decision was. I assume in most

-sltuations, 1f they look at it, it's a fair bid, they

would lock at 1it, they would have kind of an
understanding of what the comps are in the area and they
could say that's a good priée, 50 then we bring It
forward te you.

If we didn't, then, clearly, we're going to
have to come back to yvou to reevaluate whét the process
is., We come back, we tell you these are all the bids we
got, the evaluation team determined.that these were not
fair bids, so let's say we get -~ someone bids ften
dollars and then we say to you here's what we think we
should do now and we've left 1t open. I've lefl -~ we
may ~-- I meén‘there‘s things like try to sell it to an
adjacent property owner based on an appraisal, try to
market it with ~- to other people directly and sce if we
can drum up interest.

If it's property that potentially 1is, you
know, along the stréet cor something, 1f there's an ilgsue
of mayvbe giving 1t to -- back to the City to take it off
our hands, I mean we're open to all of those, but until
we go out and see what the market is, we don't think --
we don't have an understanding of what those othcr
alternatives will be, but we will, again, bring those

back to you, explain to vou that we didn't get the blds
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we wanted and we're now recommending this new -- here's

where we go forward and then, again, you would have the

decigsion of saying yes cr no, telling us go get an
appraisai, try to sell it again and -- and we would
follow that, |

- CHAIR MAYOR REEDB: 8o, Dave, 1t =seems to mne
there's a point at the beginning pbefore you start the
process where we could say we think we need an appraisal
on certaln properties, make. that decision and the
appralsal comes first and then you've just described in
the process when we get to the -- sometime later, we
might decide we want an appraisal and then we would do
it at that time. I just think the document needs to be
clear that we're going to have a couple of opportunities
to make that decision ~-

BOARDMEMBER BARRY: Yes.

CHAIR MAYOR REED: -- that we're not golng Lo
require appraisal everywhere, but we're also -~

BOARDMEMBER BARRY: Sure,

CHATR MAYOR REED: We are going to decide as a
Board,

MR. MURTHA: Even -- I might add, even at the
time 1f we have a high bid, we could bring a high hid to
yvou 1in the form of a purchase and sell agreement,

Again, 1t's your discretion to approve or reject that

18
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high bid and if you as a Board disagree -- 1if the
evaluation team thought it was a failr bhid and the
Successor Agency thought 1t was a fair bid and you don't
like the bid, you can tell us to go back, get an
apprailsal and then come pack to you and -- I mean we
could actually -~ with that appraisal, we could
negotiate directly with the high bidder. I mean there
are all =-- agaln, there are alternatives and we're not
-- this process doesn't foreclose any of those

alternatives because we always have to come back to you,

g0 ==

CHAIR MAYOR REED: Right,

BOARDMEMBER BARRY: o to sum up my next
points, I haven't taken a positicen whether T would

support or oppose the evaluation team or the committee,
g0 to speak. In my mind, how T see dispeosition most
effective is we run a competitive request for proposals
to hire or contract with an appraiser so it's an

independent third party and it's an open competitive bid

process and then, very similar to the County, we run a

request for proposals to hire a broker and, again, a
broker works from commission of the sale and so, ves, we

wolld sacrifice a little bit of the commission, but some

of my concern has to do with Successor Agency stalf and

thelr bandwidth, thelr abllity to keep up with

TALTY COURT REPORTERS, INC,




10
1l
12
13

14

16
17
18
19
20
21
22
23

24

CITY OF SAN JO8E OVERSIGHT BOARD 01/302_4 AGENDA ITEM 6,1

everything.

Farlier in the document, the report from
Mr, Shikada, we see 3 number of references golng back
and forth Successor Agency staff would do and prdperty
sale schedules and I think that's a lot to sort of take
on because I don'lk see some of these properbies as just
a cash~and-carry kind of sale. I see an opportunity for
possibly even a presolicitation or a prebid conference
ﬁhere veople are golng te come in and say, "I really
want this, bult I need this and this to go with it or I
don't have a project" and it helps us shape our
direction. To me, it seems so dynamic, T guestion what
is the wvalue of the evaluation team? Tt's Lo create
efficiencies and sort of sort through the process, but
if we have an independent third party doing those
actions for us ~-- when you say market comps, 1 get
nervous.

Every time I bring a lease forward toc my Beard
of Supervisors, 1t's a twenty-minute discussion. How do
you know 1it's a market comp? Well, I went to this
broker or we locked on this source. Well, how do we
know that broker has gilven us our best value and what 1%
there's a different market comp and we need to be in
certain areas because of adjacency issues and how we

service the public. So to me I don't want an evaluation
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team resting on staff that's already stretched as thin
as 1t can be. I'm more comfortable working with =&
broker and that's thelr 24/7 job is understanding the
market ‘and the community.

So that's -~ I haven't made a decislon. T'm
curiocus to see your next draft because there was
reference to the eValuation team and there was a little
Flurry of emails of who should be on 1t and who |
shouldn't and, gquite frankly, I didn't have time to scrt
it all out,.

MR. MURTHA: What we really intend 1s for that

== agaln, very informal. We really wanted just someone

to advise the -- us, the Successcr Agency Board. We
don't want them -- they clearly are not usurping your
authority or our -- or our authority as Successor

Agency. So what we thought was it gives you some, I

think -- and us some comfort when we look at a bid if
there's other professionals that -- like 2 review
appratser. The exact idea when you use a review
appraiser before you sell property, that that group,
again, who has real estate valuatlon experience looks at
the bids and said, okay,:this high bid is within a range
of fair market value based -- again, based on thelr
experlience and then we bring that to you; it's just one

other plece in making the decision to accept the
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purchase and sale agreementl,

BOARDMEMBER BARRY: And, agailn, in my world,
the apprailser 1s ~- and the broker are sort of like an
englneer and an architect, where the engineer can put it
in the ground, but they don't see things the way the
architect does. 8o the appraiser sets out the value as
ig, where it's located, based on sguare footage and
whatever assets are attached to it, but they're not
looking at adjacent properties and other opportunities
where a broker is out there and he knows who's trying to
get something done in the community. They're connected
to the finance, they're connected to the developers and
all that sort of thing.

MR. MURTHA: With respect to the broker, we

‘didn't foreclose using a broker. I think, again,

hecause of our financial situation and the brokerage
fees that would be incurred and I'm -- some of the
properties we think will -- will sell themselves. If
they don't, we did put some language in thaﬁ, to the
extent, again, after we reevaluate 1it, we could
potentially use a broker, We would come back to yvou, we
would do a reguest for‘proposals if we need a broker, we
would have =~ any -- any agreement with a brocker would
be a written agreement that we would come back tTo you tco

approve so that you understand that, okay, here's the
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fee, here's the properties he would be working on -- he

or she ~-- and this 1s the deal that -- that we've stuck

“and we would wanl you to approve 1t.

S0 we're not foreclosing the use of brokers,
Again, because of our financial situation, we're trying
to maximize the money we get from the sales, so we've --
we've -~ we are willing to do it in-house,.

BOARDMEMBER.BARRY: And T wouldn't want to be
penny —-- penny-wise and pound foolish as we move forward
and we sort of consider Successor Agency adminlstrative
staff is a large cost on the reguired oblligation payment
schedule whereas the right theory would be to hire
speclifically for peak and unusual workload and proijects,

So if you could show a net present value of the cost of

ongoling Successor Agency staff and the time they spend

on transacting these sales versus using a broker and
paying a two=percent commission and moving on, which

outwelighs The other? Because I know how T kind of run -

nmy department is we ~- we hire ceonsultants specifically
for that reason. S0 vou can call it a consultant or a
broker.

So that's okay, I deon't want to bhelabor the
point.
CHAIR MAYOR REED: Before you move on, our

Executive Director had a comment,

23
TALTY COURT REPORTERS, INC.




10
11
12

13

15
16
17
18
18
20
21
22
23

24

CTTY OF SAN LOSE OVERSIGHT BOARD 01/30, .4 AGENDA ITEM 6.1

EXECUTIVE DIRECTOR SHIKADA: Yeal. I dust
want to say 1 appreclate David's coﬁments on the
evaluation team. You know, Just fo be clear -- and also
appreciate the fact that you want to wait until we flesh
all the detaiis to make a decisien on that, bhut I do
want to stress for the record the reascn why we're
locking at aﬁ evaluation team was based on direction

given by the Board to do that. So I think, you know, we

need to wailt until we come back with the details, but

there wag a strong preference when we took tThe tour from
a RBoardmember to ask us to look at the evaluation team.
At the last meeting, we had a discussion about this and
there was scme suggestlons on how fo make the team more
effective. So, vou know, look forward to seeling what
staff comes back with, but again this ~-- this is purely
a response to direction that staff has received.

CHATR MAYOR REED: Okavy,

BOARDMEMBER BARRY: Thank you,.

MR. KEIT: Excuse me. T'd like to plggyback

on that.
CHAIR MAYOR REED; Okay. Richard,
MR. KEIT: It was Board -- thank you,
Mr, Chair. It was Beoardmember Harrison who made that

suggestion from the County. We actually thought 1t was

a very good idea. And then I encourage you, before we

24
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go forward, to lock at -- 1t was a supplemental wmemo,
6.2, that really, based on Boardmember Ochoa's reguest
for ~~ asking for a specific person from her
organization, which was fine, but that's why we really
set into -- read those minimum reguirements and, again,
as Tom said, ILt's just one more step, we think, in
achieving the -- a fair market value and know Lhalt 1it's
just not cur professional staff.

secondly, I just want to make the point, lhere
seems to be an underlying supposition that the City
wants anything, but the highest value for these
properties. TIt's to our benefit, the Successor Agencay,
more than anything else because the Ganeral Fund for
this year, last year and for quite a few years
supplements ~-- the Parking Fund and our City General
Fund supplements the Adency budget. So I just want to
make that 100% clear. We want to achieve the highest
value, so 1f 1t means, with respect to getting an
appraisal, which we may want to do and we agree on
certain properties specified with the Board, we will do
S0,

CHATR MAYOR REED: Okay. Any more on the
disposition process? Anyvbody else on disposition
prooess?

MR. MURTEA: We'll bring forward -- T will

25
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have a redline version reflecting the changes thal we've

made after discussions with the County and we'll hring

that next time.

MR. ANDREWS: I just want to add one thing for
the Board's consideration., JP Morgan's credit team from
New York was in the Cilty yesterday. We met with then
for a half a day. Part of our conversations were around
the fact that they do have properties that they have
first liens on and so why we are also in dialogue with
the Oversight Beard to have a better understanding of
what our disposition process ls going to be., As we nove
aleng in our negotiations with JP Morgan Lo rensw cur
letter of credit, we will also be sharing that
information with them.

CHAIR MAYOR REEb: S0 they may have an
interest in our disposition process as well,

MR. ANDREWS: They -- they do and as
Boardmembers, they want the same result that you folks
are speaking to today.  They just want to make sure that
as properties are determined to be socld that it does
achieve a maximum value because that's 1in all our best
interests because those monies would be used to defease
the outstanding debt with JP Morgan and so they do have
a vested interest and we do, also, to make sure that the

process works smoothly and every maximum dollar that
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they have a lien on can be used to help defease that
debt.

CHATR MAYOR REED: Okay, So we'll get a
redline and we're not taking any action today, so let's
just move the agenda fo the next item, which is the
long-range property management plén, which we've already
started tallking about a little bit, but we had specific
properties we were télking apout last time. We did not
get all the way thrcough the list, so staff think we
ought to, or Board think we ought to start off where we
left off on the properties or there are other more
general issues that we ought tec take up first?

John? We're just getting ready to talk about
the ballpark properties, I think. Was that where we
were, staff?

MR, KETIT: T believe, according to the
minutes, we did the ballpark properties. We certainly
could ge through that again and then we -~ we thought we
were on Number 65 on the Scfeen, which 18 5 —-- we c©all
it Property 5A, which 1s the parking lot across from the
arena.

CHAIR MAYOR REED: Okay. Well, before we move
off of the ballpark properties, we might want to finish
that. We do have a letter that I received this

morning -~ I think 1t's been passed out for the Board -~

27
TALTY COURT REPORTERS, INC.




10

11

12

13

15
16
17
18

19

20

21
22
23
24

25

CITY OF SAN .0SL OVERSIGHT BOARD 01/301T4 AGENDA TTEM 6.1

from Lew Wolff, the Oakland Athletics Baseball Company,
indicating that they consider the option agreement Lo be
a valid'and.enforceable adreement and expects thal the
option agreement will be honored by the Successor Agency
and the Oversight Board. That's the latest
communication on ballpark properties,

Anything else on those -— those properties
before we move off of them? John,

BOARDMEMBER JOHAL: Well, I just had a

CHAIR MAYOR REED: Yas,

BOARDMEMBER JOHAL: ~-— comment on that.

CHAIR MAYCOR REED: Okavy.

BOARDMEMBER JOHAL: Since I have not bean
involved very much, I only step in for Micaela evory now
and then, I am uncomfortable with the categorization of
this béllpark property at this point, I feel thalt we do
need to réview the option agreemsent and 1 do wish that
youl would bring back the opticon adgreement for the entire
Board to review so that before the Board makss any

decisions, they're fully aware of the full terms of this

‘option agreement. So I would like for you to bring back

the option agreement for the Board to review,
MR. DOYLE: If I can respond. I think that's
-~ veah, that's not a problem, obvicusly, but the isasue

is 4n litigation and I did have an semaill exchange with
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Micaela. I didn't want to continue the email exchange
to include the entire Board because that's a Brown Act
problem, meeting not in the public presence, so ~- but [
dld tell her privately that the recommendation is we
have contacted our conflicts counsel and have asked him
te be available for a closed session discussion,
Because the matter 1s in litigation, hecause the
Oversight Board i1s a named party in the litigatiocon, it
is an appropriate closed session discussion so we can
have a full discussion about the issue and so we will
agendize that at, hopefully, the next meeting or a
special meeting, but we'll make sure we address lLhose
concerns.

CHATIR MAYOR REED: And as part of that, the
Board should get a copy of the option agreement itself.

MR. DOYLE: Yeah and I think in Lhe latest
missive we did receive this morning from the Oakland A's
gsaying that they believe this 1s an enforceable
agreement, I think adds to the dialogue, but we will
just - we will agendize it for both an open and closed
sessilon then and have that conversation,

CHALR MAYOR REED: So I would anticipate
probably at the next meeting, we’ll go ~-- at some polint
in the meeting, we'll go into -- back inte the

conference room for a closed session,

29
TALTY COURT REPORTERS, INC,



16
17
18
19
20

21

22

23

25

CITY OF SAN' LOSE OVERSIGHT BOARD 01/30, 4 AGEWDA ITTEM 6.1

MR, DOYLE: Yes.

BOARDMEMBER GUTHRIE: Just -~ I did have some
access to a couple of theose emails, I was on the
distribution and it did raise a guestion in my mind
which 1s that we-as the Board were sued as part of this
litigation, which we hadn't been informed of, and who is
representing ocur interest as the Board since we are not
the City or the BSuccessor Rgency? Is our independent --
we have conflict counsel, but they're not really our
counsel te represent us, I den't helieve, on thisg matter
and the City Attorney 1s representing the Succaesscy
Agency and the City, so who is representing us?

MR, DOYLE: Well, at this point, we have filed
on behalf.a response to the pleading'and now thisg ig --
there's a history here, Mr. Guthrie,‘and I want to sort
of run through it. There was an intitial lawsuit where
the Oversight Board was not a named party and the first
lawsuit was a lawsult filed against the City, the
Successor Agency and the Diridon Development Authority.
When the property was conveved back to the Successor
Agency, a second complaint was filed on behalf of the

same group and challenging the transfer. The Oversight

‘Board was named then. The cases have been consolidated

and we have assumed the representation,

That is a fair question. That is one of the
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purpcses of the closed session and to have Independent
counsei there to talk through that question as to
whether or not the Oversight Board wants to continue to
have the City Attorney's Office represent all the
defendants or whether or not they want to have
independent counsel represent them in the litigation and
that's a conversation I think is more appropriate for a
closed session where you can have a full and fair
conversatlon about that,.

But at this point the case has sort of been on
hold. Part of the reason was the consolidation of the
cases. The second filing of the new complaint delayed
it. Judge Hubsr has it., Initially, 1t was just
essentlally seen as a CEQA case challenging
environmental 1mpact report, while there were cother
causes bf action. The focus now seems to be over the

option agreement and there's a long Stgﬁy here and 1

"““‘iﬁ.‘.,,,_.f'/
think it's -— 1t's a good conviersatlion we can have,.
P

RBOARDMEMBER GUTHRIF: Okay. I also just want
to state for the record that I did review Mr, Murtha's
letter and -~ thank vou for that -- but thisg is an lten
that T and two of my colleagues, who ére on a different
board, have an identical issue and on those, at that
hoard, we are not ccnvinced that these encumbrances that

were made after the freeze date were legal, no matter
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what entity made it with Agency funds and so I just want
to express some of my view on this matter and I'm not
going te delay the meeting for that,

MR. DOYLE: Well -- and I would hope -- |
would hope you'd keep an open mind on thHat to have -~
until we get a chance to have a full discussion in
closed session begause I think those cases are very
distinguishable, but, you know, we can have that
conversation,

CHATR MAYOR REED: Okavy, ‘Dave.

BOARDMEMBER BARRY: Thank you. So just as a

point of order, it's probably no secret that T'm one of
the biggest fans of the A's coming down. T think it's
fantastic. 1 just want to make sure that we're goling

about it the right way is all, I think there's options
within the long-range property management plan to keep
this preiject moving, but I'm not sure as stated in the
cufrent draft of the long-range property managemenlt plan
that's the way to do 1t.

The real concerns that I have at this polnt
today, just kind of sitting here, 1s really there was no
notification to the Oversight Beoard when that second
complaiﬁt was flled and that's -- and thern I'm -- am I
reading 1t correctly, sc the A's sald in a letter we

received this morning it exercises extension option
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agreement on September 26, 2013, but the staff report
that I'm looking at as item 6.1 supplemental memo, it
goes up in the time line, which 1s wvery helpful, through
July 30th, but it makes no reference to the opticn being
exercised. S0 to echo on John's comments, 1L scounds
like things have happened without Oversight Board
knowledge, which goes back to my earlier commenits on the
previous item,

~MR. DOYLE: Well -- and, again, 1t's probably
better fdr a full conversation in closed sessicn, but
just on the record itself, those ~- the informalion
concerning the option extension, T believe, was sent in
the correspondence packet cof one o0of the Oversight Bqard
meetings, I think Mr. Keit regularly keeps the Board
apprised of that through correspondence and so I think
that was attached.

MR, KEIT: It was. I can't tell you which
meeting 1t was, but we can cerfainly go into that.

MR. DOYLE: We can go back and clarify the
record, we'll have a chronclogy of things and we can
have that discussion,

CHATR MAYOR REED: And let's not forget that’
we've had some turnover in the Board and ~- s0 some of
these things may have happened earlier before, you know,

everybody on thes Board was here, so we have to be --
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when we have turnover, there's some things maybe we need
to refresh in terms of informatiocn.

BOARDMEMBER BARRY: So as part of Lhe staff
reports, I think it would be helpful ~-- I don't know if
there’s.any other pending lawsuits. I kind of Lake
pride in my responsibllity as an Oversight Board member
to do my homework an& follow up 1f I'm not at the
meeting to watch the meetings, so I'd appreciate 1f
staff; as théy're'including in reports and
correspondence, anything that's related that's -- ov
reportable as far as lawsults against the Oversight
Board.

MR. DOYLE: And we've -- and we'wve done that,
we'!ll endeavored to do that, but we'll make sure we do
and I think there might be an issue with respect to
turnover, but the two major cases ére the ones we have
against -~ the one against the County of Santa Clara
invelving the PERS levy and I think we've kept the Board
up~to~date on that ~- the Board is not a party to that,
but it does ultimately influence the amount of tax
revenue you will have to pay down debt -- and this
lawsuit involving the option agreement.

CHAIR MAYOR REED: All right. Anything clse
hefore we move off of properties up tc 647

We'll move then te Property -- 1'm sorry.

34
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BOARDMEMBER JOHAL: I'm sorry. So just to be
clear, this 1s going to be a closed session discussion
and at which point you will be sharing the option
agreement with The Board?

MR, DPOYLE: Absolutely.

- BOARDMEMBER JCHAL: Okay. BSo this is not a
closed item at this point. There's going to be
continuing discussion con this.

MR, DOYLE; Right. Right. It's all public

- record, so we -~ you know, we just need to get -- but I

think the conversation, since it is in litigation, is
more appropriate for a closed session discussion and
then the Board can declde what it wants to do.
BOARDMEMBER JOHAL: Well, it Just seems that
there's huge concerns raised about this even by
Pillsbury and I just want to make sure that we do our

fiduciary duty and stay on 1t.

MR. DCYLE: Understood, but let me just -~ you

. know, there's no myth here that the Pillsbury law firm

1s the law flrm that has represented the San Francisco

Glants for many vears, The indlividuals they name as

Stand for San Jose are =~ are a front and I just think
we -- you know, it's -~ 1t needs to be clear on the
record that that's the case. I am well aware of your
fiduciary obligations, Independent counsel is here for
35
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that réason and will handle it accordingly, but this is
very much an effeort to try to stop the effort of
baseball to come to the Socuth Bay and that's all it is,
But the Board does have independent obligations and they
need to fulfill that, we understand,

- BOARDMEMBER JOHAL: Right., And I'd rather
held judgment on Pillsbury's motivations until we hear
from them.

CHAIR MAYOR REED: Well, we've heard from them
a lot, so I'm sure 1t's pretty clear what the -- but I
do.want to make sure that the option agreement gels
clreculated to the Board ahead of the closed session so
that 1f anybody wants to lcok at it, they have a chance.

Okay. Dave.

ROARDMEMBER BARRY: And just one more point on
the closed sessiocn, whomever 1s in the chalr that davy.
Tf -- 1f it could be clarified -- T'm mixed up belween

the reports, quite frankly, of is the case to be decided

in Court or decided by the Oversight Board and it's just

not clear te me where 1t is.

MR, DOYLE: There is roles for both. ARgain,
that's -~ that's a conversatilion for closed session, but
the issue 1s front and center in the -- in the Superior
Court here in Santa Clara County and there is anolher

lawsuit that's been flled in Santa Cruz County, which
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the issue will be raised as well, so there's gelng to
maybe be fhree forums, but, agailn, we can have Lhat
convérsation. The Cversight Board is not a party to the
Santa Cruz County action,

BOARDMEMBER GUTHRIE: But, 1f I may

CHATR MAYOR REED: John.

BOARDMEMBER GUTHRIE: -~ Jjust to be clear
then, it sort of is incumbent upon us to give our best
judgment irregardless of what the Court decides. If the
Court trumps us and overrides us, that is a subseqguent
decision, Correct?

MR. DOYLE: I mean you have independent
fiduciary obligations, but the scope of those fiducliary
obligations and what's in question I think are -- need
to be discussed.

BOARDMEMBER GUTHRIE: All right.

CHAIR MAYOR REED: Well, if the Roard decides
it wanbts to breach the option agreement, I guess the
Board could make that decision, but we don't have to
anytime soon because even 1f we were going to sell the
property, I think we'll have an answer on the optlon
agreement Ffrom other -~ other places before the Roard
has to reach -- reach that decision. Just given the
pace at which we're likely to dispose of properties, T

think the issues that we're now worrisd about will
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probably be -- well, at least decided by a trial court,
maybe not by the Court of Appeal, although, at Lhe pace
wa're golng to be able to sell property, 1t's going to

be a while before we get around to disposing of all of

them,

-Anything else on 0 to 64 properties? All
right. Let's turn to Property 65 then., That was the --
65, South Montgomery Street, arena parking lot S5SA.
Property - 65. Any guestions or comments on this specific
one or the language in the revised document?

One thing on this., We are at the City level
in the process of doing the Diridon Rrea -- what 1s the
plan called -~ Pacific Plan and environmental review for
the larger area and that's in process and I forget where
we are 1n the review process on the environmental
review, bult we're not finished with that vyet.

MR, DOYLE: I think it may be out for comment
or soon to be out for comment. There's -- I think June
of this year, we're expected to -- we're hoping Lo have
the Council take action,

CHAIR MAYOR RERED: Okay. So we're moving

along on that, which, obviously, affects the value in

some way of all of the properties over there including

this one. Anything else on 657

Let's turn to something more humorous, the
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Improv Comedy Clul. If you haven't been there, 1t's a
rehabilitated theater and they do actually have funny
people in there from time to time. So it is arother
property for which we =~ T think the current status of
it is we've got a lease on it, but a short-term lease
that isn't ~-- doesn’'t really encumber the property very
much.

MR, KEIT: We do and it does bring in revenue,
T think about 55000 a month.

CHAIR MAYOR REED: All right. About $5000 a
month. Okay. Not a lot of revenue.

MR, KEIT: ©Nct a lot., Not enough.

CHAIR MAYOR REED: But at least i1t's occupled.
And this one is maybe an interesting one in terms of the
disposition process that we talked about earlier,
Because we have a tenant, it's a unique kind of a
property and i1f we could cenvince the tenant to buy the
property, that's highly likely to be the best value that
we can get and so let’'s just think —~’not to reopen the
disposition process, but so on this property, how would
we go through —-- so let's say it's time to sell thils
property, come back to the Board, the Board says we want
an appraisal or we don't, we put i1t out for bid and
maybe we don't get very much and then this‘could be one

of the ones where we do, okay, we didn't get any good

L

39
TALTY COURT REPCRTERS, INC.



10

11

12
13
14

15

17
18
19
20
21
22
23
24
25

CITY OF SAN JSE OVERSIGHT BOARD 01/30/ AGENDA ITEM 6.1

bids so we want to talk to the ftenant about buying Lhe
property and we could negotlate something, 1f that's
what the Beard wants to do., So this one may be one of
those alternatives where we end up dealing direct with
the most obvious person. Hopefully, they'd want lo buy
it.

And then the other question I have about this
property and others is what 1f nobody wants to buy them
or the only price is way below what we think is 4 fair
market value? We saw that with the parking over under
Tower 88. And so whal do we do then? Does the
disposition -~ does this long-range property plan
contemplate -~ how long is 1t? Do we just sit and walt
for the market to improve for years or decades on somne
of these properties or do we know the answer to that?

MR, MURTHA: No, we don't. The law has the
four designations that you can -- you designate your
property for and it really doesn't contemplate like how
long, I mean it's cailed, "long-range," I mean so I
think -~ when I look &t.that, I think, ckay, it
envisioned that we could hold for a number of years, but
then when you look at the whole purpcse of the
dissolution legislation was to wind down redevelopment
agencles,

Now, clearily, we have Dbond obligations thal go
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on for quite a while, so, you know, again, there's --
there is no real guidance on that, I think in this case
the property is also encumbered with HUD debt and so
over the vears as we pay that down, I think -- T think
the idea with this was to try to enter into maybe a
longer-term lease with -- with the Improv and then as
the HUD gets pald off, at some point, we would ~- just
as you Said, Chairman Reed, that we would then come back
and either do a sclicitation -- I think we think
solicitation is a good process because then it at least
lets us know what other people are willing to pay, but
you're right, we may ~- there are certaln properties we
may get 1little or no ‘interest in and so we will have to |
reevaluate and try to come up with a strategy of just
what vyou éaid. T really don't know. I mean we're golng
to have to probably cross that bridge when we come to
it,

CHAIR MAYOR REED: So we're not precluded by
law =-- so I'm looking at our outline, number 10 outline,
vour dispositicon strategy for the property, where we say
at the snd of the HUD Section 108, loan terms, Successor
Agency proposes to sell the property, so when we declde
we're going to sell 1t, if we don't get a bidder or it's
tan bucks, 1t may be that, well, let's just keep leasing

it at some rate that pays for the malntenance and we
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walt for the market teo improve.
. MR, MURTHA; Right.
CHAIR MAYOR REED: How long that might be, we
don't know, sc I guess the law is somewhat open-ended In
that ~-- 1in that regard.

“MR. MURTHA: Right. And at some point, it

could be that we get offers that we may have to Just

accept, T mean that -- agaln, we're winding down the
Agéncy.. At some point, we are going to have to get rid
of all the properties and 1f we put them up for sale andg
we get two bids, we may have to just take it. 1 mean
that could ke that's just what the market is and we have
to dispose of the property. T mean I -- at some polnt,
I'm not sure, you know, how we would deal with that, but
we may have to.

CHAIR MAYOR REED: But under the statule,
we'll have years at least to walt for the market to
improve.

MR, MURTHA: I believe so, ves.

CHAIR MAYOR REED: There's no ~-- there's no
fire sale date anywhere.

MR, MURTHA: Cerrect, The long-range property
management plan suspended and, basically, ftook cub the
language that said you shall expeditiously sell all your

property, so this is in response to that,
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CHAIR MAYOR REED: Okay. Anything else on the
Property 66, Improv Comedy Club.

Abe.

BOARDMEMBER ANDRADE: Yes. Thank vou,
Mr. Chair.

T would also like to have a -- to go along
with the review of these pfoperties, maybe & summary or
a_listing of any other government.entities or nonproflt

agencles that have shown an interest in any of the

properties as well., T know we've included some of the
information where the City 1s interested in -- in
maintaining -- or bildding or taking title to some of
these properties through the process, but I'd also like

to know if there's any other government entities that
have shown an interest or any nonprofits as well., Even
though we may not show a preferende.for any one, bul
just to -~ Just to have that information as well,

CHAIR MAYOR REKD: Would that be part of Uhe
plan or vyou're Just talking about collateral
information?

ROARDMEMBER ANDRADE: Just collateral
information, separafte from the plan.

CHATR MAYOR REED: Ckay. BRecause we do have

some where there are other government agencies that are

interested in the properties, like the Billy Defrank
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Center, 1It's a comumunity center. The County has
expressed some interest in it. You never know what kind
of a deal might be worked.

- Okay. We'll move off of the Improv to

Property 67, which is the Billy DeFrank Community Center

that I just -~ Just mentioned. Anything on that? This
is the one with a longterm lease, very longterm lcase.

MR, HYLAND: Correct. This properly was
acguired as three separate parcels and merged together
and the Redevelopment Agency demolished twe bulldings
that were formerly on the parking lot site. This -~
this property we're proposing to -- to subdivide the
parcel and transfer the community center bullding Lo the
City ag a government use and in additicn -- and go out
to market with the parking lot parcel.

We do have JP Morgan security on this
properly, =0 as a way to satisfy JP Morgan's interest in
the property, we thought splitting the property into two
and reserving the true government use portion and
selling off the.parking lot would ke most seffective.

CHAIR MAYOR REED: This is one that there's
been some interest by others to keep the parking
assoclated with the building and 1t seems to me in that
caze we may be looking at trylng to put together some

money from some multiple government agenciles who want to
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acquire the parking lot so 1t can be part of the
community center or selling it to some third party who
thinks they can make a go of scmething on the site.

And so I'd see this one where we put 1t out
for bids, we don't get private sector peopie thal are
interested in 1t because of the circumstances and then
we try to put Together some sort of a package deal to
acquire 1it, so if we, the City or we, the City and the
County or we and somebody else wanted to écquire the
parking lot after we go through a bid process and we
say, okay, the best thing to do i1s to try to acquire the
parking lot, make it part of the community center, how
would that fit into the process? We'd just say, well,
wa're going to try to negotiate the best deal we can,
let's do an appraisal or let's come to a resolution and
generate the most cash posszible?

MR, .KEIT: A couple items, Mr. Chair. We are
open to Board direction on this and we did -- and as Arn
Andrews mentioned, when we met with JP Morgan, we did
discuss that 1t 1s a single parcel so iﬁ‘that respect
there may be an ablility to retain the entire parcel for
government use.

We also are reacting to what DOF has done with
other clties in -- In terms of parking and rejected many

of those, so this 1s an interesting plece we have, but
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we're, again, open to Board direction and we certainly
can decide where we put this on the schedule. If we do
try to solicit -- put it up, the property for
selicitation on the parking pilece, 1f it's towards tLhe
end of the schedule, it would also provide opportunities
to continue working with the Counties or if any
nonprofit came along to take down the property. We know
clearly Billy DeFrank nonprofit has nco funds to do so.

MR. ANDREWS: And just one point of reference
for the full Board. 8o, currently, in our agreement
with‘JP Morgan, there is only one property that they
have actually acknowledged can be a government use
pfoperty‘and that's the California Theater. Any other
propexrty that we discuss‘thaf they have a lien on in
terms of the Oversight Board elther granting or not
gtanting a government use status would still need to be
a discussion polnt with JP Morgan.

And with Billy DeFrank, while they know that
it's currently concelved as a single lot, they know the
potential is there to possibly subdivide it and monetlze
the parking lcot and so to the extent that Billy DeFrank
remains in a single lot and 18 also deemed as a
government use property, we would have to have rhese
discussions with JP Morgan.

CHATR MAYOR REED: And those discussions with
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JP Morgan would be, "We'd like to sell this property,

will vyou release your lien" and they'll say, "Well, how
much are you going to give ug" and then we'll figure
that out and then they'll either release thelr llen or

they won't. Right? And if they don't, we're not going

to be able toc sell the property.

MR, ANDREWS: Correct.

CHAIR MAYOR REED: Yeah, Usual real estale
transaction.

Dave,

BOARDMEMBER BARRY: So -- so along thesec

lines, my first point would be I'm not sure if T'm ready

to declare governmenlt use or what. To me, in my mind,
it's an enforceable obligation. We have a very
long-term lease and I haven't -- without seeing the
terms of Lhe lease, I don't know how much parking is
included or not included within the lease, but
irregardless of that, you have a facility that's serving
the community as an enforceable obligation, soc I think
thét very much it mirrors other properties in the -~ in
the portfolio that when we make these decisions of what
to do with it at the end of that enforceable obligation,
whenever that may be, that's kind of a different story.
To the second point, as much as we approclate

DOF removing the fire sale status, you know, you must
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sell vyour propertles today, subdividing inherently loses
value of the propaerty., Here's a parking lot, sort of
of f by 1tself, in an area that's otherwise accessible
with other surface parking and I would worry that
wWwithout the —-- at the end of the enforceable obligation
if we did go to a disposition, if the nonprofit was no
longer interested, 1f, if, if, thefe's a higher value 1n
having all the parcels together. T would be ocpposed Lo
subdividing at this point, but I'm open for fesdback, so

CHAIR MAYOR REED: Anybody else on -- on this
one? All right, Let's move then to the next property,
68, the Autumn Court -- 456 Auvtumn Court, Autumn Street
Extension parcel.

Dave.

BOARDMEMBER BARRY: I wasn't sure 1f staflf was
going to'say anything. Are we looking at Autumn Court
as parﬁ of the plan that's also aligned with Agenda Item
today 7,27

MR. MURTHA: Can we go back real quick. On
Billy DeFrank, what I would probably suggest, we put 1t
in government use, I think your suggestion of using it

as subject to enforceable cbligation is a gocod one.

‘What I'd probably suggest 1s we leave 1t as government

use because the government use does provide for the
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transfer to City, County, a public entity because we do

feel it's a community =-- a community center, but then to
the extent 1f ~- again, there have been lssues wilth DOF

about what are governmental uses, so I guess what 1'd
suggest 1is £ -~ 1f that's rejected as a governmental
uge, then we go probably and put 1t as a subject to an
enforceable obligation, 1.e., the ground lease and,
agailin, I'm not sure -- we are selling most of our
properties that have ground lease, we're jusi selling
them subject to the ground lease. 1 think that would
still work that 1t is subject to an enforceable
obligation, but I gueés I would recommend we kind of
walt and use that as a fallbac% position. That would be
my suggestiocn,.

CHBAIR MAYOR REED: Okay. The Autumn Strect
question, Does staff have anything to say on the Autumn
Street Extension plece before we get into 1t?

MR, HYLAND: Yes,

MR. KEIT: Do you have your mic on?

MR, HYLAND: I do,

The 456 Autumn Sltreelt was not part of the
properties that were rejected as governm@nt use from the
DOF, This property 1s part of the Phase 2 of the Rutumn
Street Extension and in discussions with the County, the

City 19 currently under construction on Phase 1 of the
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Autumn Streelt Extension which comprised the properties
that DOF rejected as government use, which we will talk
about in a minute. The Property 68 is in Phase 2. The
City has budgeted acquisition funds for the purchase of
the additional parcels regulired for Phase 2 of Autumn
Street.

In discussion with the County, they
reconmended that we retain for government use, however,
we -- 1'm sorry -- that we put a deed restriction on the

property that 1f the preperty is not developed as part

“of the Autumn Street Hxtension project within a ten-year

period that the Successor Agency would then sell the
property through the solicitation process.

CHAIR MAYOR REED: Okay. Any guestions on 1it?

Dave,

BOARDMEMBER- BARRY: Well, Autumn Street, this
is very similar to some of the other things we see
happening in the other Oversight Boards and,
egsentially, when you iook at Autumn Street, we're
talking about Property 68, 456 Autumn Court, but I'm
sort of connecting, I guéss, 69 through 75 as well to
it. So you're saying that 456 Autumn Court 1s subject
to government -~ governmental use; 1s that right?

MR, HYLAND: That's correct.

BOARDMEMBER BARRY: Because 69 through 75 are
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followlng suit as part of the development?

MR, HYLAND: So all c¢f these properties are --
are included within the Autumn Street Extension project
which runs from Coleman all the way down to Santa Clara
Street to -- and what thelcity has done is broken 21t up
into three phases. Phase 1, which includes Property 69
through 75, the constructicn has begun, The flirst 200
faet of ~- o0f roadway has already been constructed on

Property Number 69 and 1s complete. The remainder of

the Phase 1 parcels have been -- all the buildings have
been demolished and the road has been graded. The City

is currently in the process of golng out to bid for the
final censtruction of the roadway through Property 75 in
April and they antlcipate that construction would be
completed at the beginning of 2015,

S¢ -- so ~- 80 within that -- this is -~ the
DOF did reject thess properties as government use
hecause they have not been constructed as a government
use yelt, however, we are in contact with DOF and are
planning to go up and discuss the reiectlon of these
properties as govefnment use because 1n the -~ in two
octher long—range property managemant -- long-range
property management plans, 1n the case of Gonzales and
the City of Vista, both of those cities have had parcels

approved for transfer as gecvernment use within -- to

[
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their cities for properties that not -- have not yetl

‘been constructed for a community center, in the stabe of

Gonzales, and for Vista for a future park. So there is

precedence by DOF for allowing a government use transfer
for property that has not yvet been constructed for that

government purpose. So we would like that opportunity

To take that up with DOF, so -

MR. MURTHA: If I could also point out,
there's a couple legal issues involved here. The
statute does say constructed and used for public
purposeé and 1 think the one legal issue 1ls does that
mean it's ready to be occupiled. Clearly, the City,
public entities, there are -- construction is a process
where I mean there's a lot of planning, there's --
there's constructicon drawings, there's, you know, demo,
predevelopment and then there's construction and so I
think we would argue that at some point constructed and
used, there's -- hopefully, 1it's not just meaning
constructed and used,

The second issue 1s whether -~ what we tried
to do was transfer theose to the City as a governmental
use and that was rejected, The long-range property
management plan also has retained for governmental
purpose, so the next legal i1ssue 1s can you retain for

governmental purpoese, then do the construction and that
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it's -- and when that property is then constructed and
then used, can we then transfer it. And so that issue
hasn't been resclved yet and so what we're hoplng to do
is by putting it on the property -- the long-range
property management plan now, we'll get some dlirection,
I mean DOF will eilther reject 1t or not, and then we can
come back and address it after they'wve had theilr say.

BOARDMEMBER BARRY: My concern that I bring
through the Oversight Board work I do in Sunnyvale and
here is that I'm tired of the back and forth with DOF,
It's really hard for me to keep up with. You're in,
vou're out; it's in, 1t's out; it's litigated. 1'd
rather do the work here at this level. That's what
we're supposed to be doing.

When I gelt a letter that says in black and
white, these properties are rejected, 1 lock at -~ Just
as nuch as you're referring to the precedents where DOF
may have approved similar, in your mind, projects,
there's also precedents where tﬁey didn't and I think
that the simplest arrangement for these properties in
particular is transfer to the City subject to a
compensation agreement with the taxing entities. 1It's

the same thing that we saw happen down in Morgan Hill as

“related to the fire station. And so I'd just ‘like to

kind of put that out there for consideration.
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MR, KETT: Richard,

Ultimately, that may happen, but we think --
there 18 a distinction between the 68 and the 69, 698
through 75 rejected and one ig, and as Kelly mentioned,
that these have already been cleared. TIf you go out
there, 1t's a flat road that's been compacted, LL's Jjust
ready for development. They're going to go out for hid
in April., We totally agree with the County and theilr
point was on 68 the time horizon we don't know, so that
definitely makes sense to have a compensation agrecment
with a ~—- I think we suggested -- we agreed to a
ten~year period because there's no funds for
construction. This has fully funded for construction
and to Tom's point, this design started in 2011, long
before dissclution was ever contemplated.

So we have been successful and we appreciate
going to DOF. We've done it many times and we've won a
few and we've loslt a few, but we do wanlt to go back
there and say this is a -- because of the time line of
when .this was designed and where we are in this stage of
development and that they're golng out to bid in April
for the construction —-- it says February in your
document, we'll make that change -- we think we have a
good case, but it 1s unknown what DOF's response will

be,
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CHAIR MAYOR REED: Anything else on 687 We'wve
already got over into 69 to 75. Anything specifically
on those as well beyond what we've already done? T
think that's the end of Autumn Street then.

We move to 76, Guadalupe River Park, 501
Locust Street.

MR, HYLAND: This property is clearly a
government use. We -- we held off including it in the
previous properties that were approved by DOF for
government use because 1t 1s also JP Morgan collateral
and we wanted an opportunity to discuss with JP Morgan
removing this from -~ from their portfolio of
collateral.

CHAIR MAYOR REED: What did they savy aboutl
that 1n the meeting vyesterday?

MR. ANDREWS: Their initial indications is, as
the photo i1llustrates, they appreciate that this 1s,
basically, parkland next to a trail and it's ~-- for all
intents and purposes, the majority of the property is
water and so I think in thils one they're receptive to
it |

CHAIR MAYOR REED: And the County of Santa
Clara has a deed of trust as well?

MR, ANDREWS: Correct. 8o -- that is a good

point., Whenever we discuss JP Morgan's liens, that's a

TALTY COURT REPORTERS, TINC,




i

(o)}

CITY OF SAN ->JSE OVERSIGHT BOARD 01/30/ AGENDA ITEM 6.1

T

first lien. The County has a second lien on all Lhe
properties that JP Morgan does with the exceplion of the
California Theater‘ 50 whenever we speak of a JP Morgan
lien, it's important to note_thaﬁ the County has a
second lien behind that.

- CHATIR MAYOR REED: Well, there's a lot of
people 1in line to get funds cut of these properties,

Anything else on the parkland? Let's turn to
-—- whoops. We Jjunmp from 7¢ to 77-96, a whole bunch of
parcels at the Conventlon Center Scuth Hall.

MR. KEIT:; Yes. Mr., Chair, before you -- we

open it up tc the Beoard, I just want to point out one

thing, that, as you see, this whole document has been

redlined and in part 1t was due to and it is explained
in a supp -- one of the many suppleméntal memnos, T know,
vou received as a Board, but the whole idea was Lo put
in all the information and changes recommanded by the
Oversight Board at the last several meetings and also
some discussion with the County on this property and 1'm
sure 1t'll generate some discussion, but we did put in
the facf that we believe that, to the County's point,
thaf if any or all of this property is sold that the

mon ~- the proceeds should go fto the Successor Agency to
pay down enforceable obligations. \

aAnd so we're more than willing teo put in a
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deed restriction and covenants to that point because,
clearly —= and I've made the point many times before --
this 1s the cnly property where the future expansion of
the Convention Center 1s possible, We den't want to
preclude that in future years and that really should be
up to the City as designated in the General Plan, but
there's a chance that part of the property could be sold
for a hotel and if there ~- if that is sold or leased,
that revenue should come back to the Successcr Agency.

CHAIR MAYOR REED: So that's per the
discussion with County staff, so, theorétically, we 'l
like to have another hotel there, we had -- at one time,
it was in the plans, so we build cut the south side of
the Conventlon Center, we get a hotel tc go in thore, 1t
will generate some kind of revenues. Those revenues
then come in back To the Successor Agency to be disposed
of wherever we are in the waterfall., Is that the
thinking?

MR. KKBIT: Correct, Correct.

CHATIR MAYOR REED: Qkay. Anybody else on

John.,
BOARDMEMBER GUTHRIE: 1've been having
problems with this for a leng time, as you probably well

know, and part of it is thalt, you know, we can alil
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visualize what governmental assets are. T mean in the
clearest case, a police station or a fire station, 1t's
pretty clear that those are designated for government
purpose, but this 18 not one of those and a couple
definitions.

Quasi-public is not government purpose. It's
not one and the same, Parking is not government purpose
unless all parking is fully dedicated to public
employees parking at & governmental venue and this
doesn't fit that and, as you know, DOF 1s disallowing
parking all over the state on property management plans.

Land-banking property for possible future
development 1s not public purpose and that's,
egsentlially, what's being done here., Now, I made a
statement at one of the previous meetings that no one in
the room could tell me or anyone what this would be used
for and I still stand by that statement. We did our
tour of the facility and what I learned at that tour --
and I really appreciate staff, vyou know, cooperating on
that tour, 1t was really good -- was that there's a
large lot that's been paved and 1t has a very
substantial structure, which is a temporary structure,
it's a tent, that's being used for some additional
storage. AS I recall staff saying, there were several

events there each year. As I recall, there was an auto
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show and a home and garden show that were used in that
tent and that there were contracts through 2016 for that
-~ Ffor those operations period. When I read the paper
and I see the discussion that the Mayor and the Council

are having on this, I notice that some of the nelghbors

are upsel by the tent, they want 1t gone, There's been

discussion hack and forth of whether we should keep tThe
tent or not, but it's clear in that that that usage 1z
temporary.

Parking -- according to your owh parking
minutes in the staff reports, that is one of four
nroperties that are only considered temporary parking,
to be used now for parking., So the ocstensible purpose
of this being declared government purpose 1is for the
purposge of saying what's 1t going tc be used for in the
future and we may. want to develop the Convention Center,.

Well, 1f you go back to the 2007 Strategic

Alliance Group report, they, basically, kissed that off

 for the foreseeable future. They, basically, said go to

the north, develop that. They said, essentially, the
market doess not currently need additional exhibit hall
space, they sald that you are competing with seven other
-~ gxcuse me -- elght other major]piaces, convention
centers, in the California market, none of which have a

facility like this and none of them need it, 5o the use
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for this property is maybe we can develop 1t on the next
go-round for upgrade te the Convention Center and I
would remind you that you developed the Convention
Center in the 19808 and you just did this revision in
2014 and that vyour néxt upgrade will be ten, twenty --
you know, decades from ncew and you don't have the money
right now to even consider an upgradé.

So you don't have the market, you don't have
the-money, yvou don't have the means for this upgrade and
whalt are we stuck with? This 1s ~~ keep using 1t as
temporary usage untill we can come up with a plan and the
money to do an upgrade, if we ever need it. That to me
does not connote govarnment purpose,

| 350 what do we have hsre? Well, we have an
extracrdinary develcpment potential, as I sese 1it. There
was an article in the Business Journal on January 15th
and it talked about a thirty-five-million-dollar hotel
preoject coming to North San Jose and the North Mar --
First Market -- exguse me =-- Firgt Street area and I°d
just like to read to you the ending of that article.
"Jim Edgar, a senlor vice-president
of Trvine-based Atlas Hospitality Group
was quoted and he said, 'The thing is
there's a lot going on 1n terms of

additional demand generators which
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developers are looking at, The average
daily rate right row 1n San Jose any mid
weelkday 1s just insane, guite frankly,
It's hard toc get a room. You're payving
for over $100 a night at a Motel &'.7

So T think we have a property here that has
probably.the largest value of any of the properties that
we have, It's got a marketability, I believe, right now
for a hotel or hotel and mixed retail, It's got an
elghteen-million~dollar appraisal value and we at tnils
dals have a fiduciary responsibility to the holders of
anforceable obligations and we have a responsibility to
~—- to unwind the Redevelopment Agency.

T -- my oplnion here is that this is not
government use and that it should be considered for sale
and that's just my opinion, but I just want to express
tﬁat. Thank you. |

MR. ANDREWS: I'd like to just speak to one
elément in regards of potential for future development.
So you might be aware that when we put together the
Cenventlon Center facilities district, thal created a
dedicated revenue source and that revenue source is what
we leveraged te create the bond finances for the
hundred-and-thirty-five-million-dollar expansion we Jjust

did. That revenue source will go into perpetulty and
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could be renewed for additional expansion, so there is
potential to have dedicated revenue sources for future
expansion., s 1t envisioned right now, no, but it
doesn't mean 1t could never be envisioned.

CHAIR MAYOR REED:; A couple more things.
Don't forget Hempcon in terms of the uses that have been
in there. _We had eBay Live in there at ocne time, so0
we've had a wvarilety cf uses. Hempcon 1s a regular
visitor. It's also part of our disaster managemenl plan
and so 1t has a variety of uses and it's belng used
as -- for a convention center right now. I don't know
how long the lifespan of the facility is, Although, it
was intended to be temporary until we could build out a
permanent facility, 1t -~ we're, obviously, stretching
the life of the temporary, but, ultimately, I think it
comes down to whether or not there's financing to do a
cohvention center expansion. If's always about the
money and that's an interesting question.

MR. MURTHA: Igd like to point out the legal
issue, To your point, Boardmember Guthrie, the — T
think this one, though, was constructed and used for --
again, 1f you say, "governmental purpose," the language
there does say constructed and used and it says, "such
as" and it does talk about fire stations and a

convention center 1s not one of those, but I guess —-
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DOF has taken the position 1f it's not in that "such as"”
group, 1t's not governmental purpose and I dust -- T,
legally -- T disagree. I think a convention center is a
traditional governmental purpose. I mean I think all
Santa Clara. If you lock at who operates convention
centers,

Now, having said that, it 18 within the
discreticn of the Board -~ any governmental purpose
property, it's within the discreticn of the Oversight
Board to -- whether that can be transferrsd to anolher
public entity. 3o I -- I don't know that we need to get
inte that discuésion of whether 1t truly is or isa't. I
mean I think there's some legal i1ssues thers,

The other point I want to make is there i3 -~
there 1s ~-- again, we used bond financing to acquire and
do the projeﬁt that was constructed, so there are real
1ssues with how do we ﬁay all that off and 1t is
securlty for some of our HUD locans,. So the -— not to
say that those are insurmountable, but those create some
real issues for us if we just turn around right now and
try to sell the property, so --

BOARDMEMBER GUTHRIE: Well, you raise an
interesting.issue and I don't want to go in too much of
my frustraticn when I was with the City. I had a very

goocd careern here, but T would tell you that one of the
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frustrations I had on the City sites, sitting where
Julia is sitting now, 1s that I could never get straight
enswers frowm the staff at the Redevelopment Agency.
There was a complete wall as to what thelr funds were
and what theilr funds were being used for and I can also
state for the record that my successor, Mr. Johnson, had
that same frustration,

And when T look at the fact that you have
thirty-two properties for sale, how dc we know which
cnes of those had bond funds attributed to them? Have
vou done a complete study of every amount of money that
went on every one of the properties that the RDA owned?
Because YOu‘re going to have that problem with all of

those and I would tell you the simple answer is 1I we

were to sell this for eightesn million dollars and 1f

there was a bond issue that had paid every penny of
that, we put the eighteen million dollars into a fund to
redeem those bonds at the earliest possible date, It's
very simple,

CHAIR MAYOR REED: Anvbody else on this?
Dave.

BOARDMEMBER BARRY: I echo Johnis statements
because to me out of almost the enltire portfolio, this
is scome of most Valuable properties in this exnibit, 77

to 96, and 1t just .seems like there's an incredible
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opportunity. I would agree that -- with John that all
signs of the studies, as I sort of scour the City
website and try to understand the reports and the
decisions that went inte it to get us to this point here
today, nothing is telling me of any intenticn other than
having a temporary use tent,

And when staff begins to suggest that maybe we
should put a lien on it, so transfer for government use
and then if it ever is developed, we can go for a lien.
There's a mechanism already in place as outlined by DOF
for simply transfer tc the City subject to a
compensation agreement with the taxing enlities., Bult I

think that we can all do much better 1f we go oul to the

fair market and lat a developer come in and do what they

do best and I think that anybody in that area would need
the cooperation of the City, so I'm -- I wanl Lo support
the City's actions going forward to find the highest and
best use, the highest value of this property.

So just kind of aleng those lines with the --
wlith the HUD 108, we're télking about -- 1f 1'm not
mistaken, most of the maturity happens in 2023 and in my
world of the Civic Center development project, that's
around the corner. I can be patlient for future
development, 1f necessary. So I think that I just want

to explore all the options that are out there,
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Thanlks,

BCARDMEMBER JOHAL: And I would agree with
both John and Dave on that.

CHAIR MAYOR REED: Anything else on the South
Hall? Tony,

- BOARDMEMBER ES5TREMERA: Yeah. Mr. Chailrman, I
wanted to express my agreement with Dave's comnments.
I'd like to see us explore all options on this
particular plece of property.

CHAIR MAYOR REED: Anyhody else? Okay. Let's
move then to Property 97, the California Theater.

MR. KEIT: I don't think I have much to add.
We talked about it is a JP Morgan. We took that off.

We think, again, this 1s a government use and that's our
proposal at this Lime.

We do ~- Lhere are ~- and maybe atltornaeys
could go into more detall, but there have been a numnber
of transfer of possession and everything, but title has
been suggested that 1t would be and every report shows
that the City intended to buy it and at one time if
there wasn't some ADA issues that we put in funny --
money for to -~ to bring it up to code, then thaﬁ would
have taken place.

MR, ANDREWS: 1'd add just one more comment.

So in our discussions with JP Morgan yesterday, this is
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the one property that currently in our agreement is
stated that they understand it's a government use. It
éhould be noted though that DOF did not concur with that
opinion and so JP Morgan 1s aware of that and to the-
extent that the property either moves back to the
Successor- Agency for'disposition or remains, by the
Oversight'Board-action and concurrence with DOF, a
government use, they are -- they are watching Lhat and
they reallze that this 1s a property that may or may not
be able to be monetized.

CHAIR MAYOR REED: John,

BOARDMEMBLR GUTHRIE: If we put it as
government use and send 1t back to DOF, they're just
geing to reject it again, aren't they?

MR, MURTHA: We're not sure. We want to have

the meet and confer with them to discuss. I mean this

‘one 1s a little different in that there was a co-op

agreement in 2004 and, basically, we transferred
everything to the City at that time except for title
because of some -~ some ADA issues, So I think what we
want to do 1s convince DOF that -~ that if you go hack
and look at what occurred before, that -- we think that
should supersede. Because of when we can get the
meeting with DOF, T think we don't want to put something

inconsistent with what we're going to be arguing with
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them and we assume we'll, hopefully, get some direction
from them when we Talk 1f they -- they don't think Lit's
a governmental use. I mean, again, the issue is whether

we sell it, 1f whether there's even a market, but T
7

think at this point we would rather have them say no

again and then come back to you with -- with what we'll
do after that.

BOARDMEMBER GUTHRIE: Have you considered
putting this as future development with, vyou know, the
idea that, vyou know, this Soard will probably not stiff
you for an asset that has that kind of public use --

MR. MURTHA: We thought --

BOARDMEMBER GUTHRIE: -- on a compensation
agreement?

MR. MURTHA: 1In discussions with the. County,
that was -~ that was a suggestion and, again, T think
when -- 1f i1t's rejected, I think that's what we would
probably propose when we come back., It doesn't seem to
fit as well -~

BOARDMEMBER GUTHRIE: Okay.

MR. MURTHAf -~ for future development since
it's constructed, but it's certainly an option,

BOARDMEMBER GUTHRIE: My concern here is not
to take this asset away from the City or anything. TITt's

just to make sure that we have smooth salling with DOF.
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MR. MURTHA: Right., Okay.

BOARDMEMBER JOHAL: And I just wanted ﬁo say
the last time I was here, I had a specific concern apout
this preperty and 1 continue to have concern; especially
in light‘of the fact that DOF did reject government use
and that was my specific concern as well. So 1 would
recommend -~ or echo pretty much what John sald and just
for the record say that I continue to have concerns
abeout government use for this particular property,

CHAIR MAYOR REED: Could you talk a little bilt
about the tax-exempt bonds issue and the fact that
Packard Humanities Institute contributed twenty-two
million for the restoration. Are we encumbered by that
twenty-two million dollars in a way te keep using 1t in
some fashion? 1 know we -- we appreciate the money. It
probably came with scme strings.

UNIDENTIFIED FEMALE SPEAKER: Mavoxr, 1 can
answer that guestion. The only strings come -- Lhat
comes with the Packard meoney is that 1f we sell the
theater, the organ has to go back te the Packard
fouﬂdatiom.

CHATIR MAYOR REED: It's a very nice organ.

UNIDENTIFIED FEMALE SPEAKER: It's a very nice
organ and 1t cost a lot of money to refurbish.

CHAIR MAYOR REED: Yes, it does. OQkay.
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Anything else én -~ on this one?

L had another question that I guess maybe cuts
across a lot of these properties because -- and that has
to do with land use designation because I know the City
Council has taken some action over the years on some of
these properties with land use designations like the
Billy DeFrank Center, even though, theoretically, some
day 1t will not be -- I think 2094, the leases mighl run
cut. So how do we reflect the land use designation or
what the land use authority‘thinks is the appropriate
use for the land in this? Do we have to put any -- any
reference to that in this agreement? Because T'm sure
the City Councill thinks the California Theater should
contiriue being a theater and not converted to some other
use. Do we need to reflect that in this document or 1is
that just something we put in when we get ready to go
out to market? I mean 1t's obviously part of the
disclosure documents. Do we need Lo have some reference
along the way? And you may have some of those
references i1n here in some of these properties like
Billy DeFrank.

MR. KEIT: Well, two points teo that. The
zoning is listed in every -- as one of the categories
required by DCF and it shows you how little they know

about land use as vou do, Mayor, and as a former
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Plannihg Commissioner as well, that really the General
Plan is the higher land use authority under California
law, so -- but, yeah, I think we try to address that in
here and refliect it, but if -- 1f there's any specific
property that the Board directs us to add certain
language in, I think that's appropriate.

CHAIR MAYOR REED: Well, I'm thinking about
this one, zoning 1s commercial/gereral. Is there
anything that says we shouldn't also or couldn't also
put in ancther General Plan designation as another
element, so that anybody who's thinking about buying
property, they're probkably going to look at this as a
source and they ought to be alerted to whatever the
General Plan designation 1is as well as the zoning. So
it we put the General Plan 1n here, does that create a
problem for us on all of the properties or is 1t just
something we'll put in a disclcsure document?

MR. HYLAND: No. I think we can easily add
the General Plan information for each of the properties.
With that, we do have Properties Number 1 and 2 were
reclassified in the General Plan in 2012 by the Planning
Department because the previcus use for those proverties

wag to bhe a convention -- I'm sorry -- a community

‘center and given that that project will not move

forward, in the next General Plan amendment update, they
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~—- we will -~ we've requested that they change that back
to the appropriate mixed, I believe, it's multi-~family
residential.

CHAIR MAYOR REED: Okay. Well, I Jjust
recommend that we have the General Plan designaticn
right there with Lhe zoning, It's a simple way for
pecple to get information and be alerted that there may
be a difference bhetween the General Plan and the zbning
o some of thése things because general/commercial
doesn't actually tell you much about thisg site.

Anvything else on California Theater? Next 1in
order would be Property 98 -~ oh, now, we're geltting
into some of the sort of weird properties. Marriott
Hotel revenue participation,

MR. KEIT: I will turn this over to Kelly 1in a
minute for some of the details, but I just wanted to ~-
as the supplemental memo, one of your supplemental memos
stated on item ©€.1, this was a whole category when we
were discussing it amongst staff and then later wlth the
County that the law doesn't really speak to where it's
revenue generation, but we have the ability to sell and
it's not real property, we don't own the property, we
don't own -- 1t's not a ground lease sltuation, 1t's
eiﬁher business terms or revenue participation that

comes in, but just to be safe we thought we'd pubt it In
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the plan, both Lo make sure DOKF is aware of 1t and the

Oversight Board and full transparency and we will bring
these back to you as well for approval of whatever sale
or agreement we come to with the various ~-- when we put
these out. $So we just thought it would be a good idea

in there, add 1t and we can go through these as well.

CHATR MAYOR REED: OCkay. On the Marriott
Hotel revenue participation, any guestions or comments?

MR, ANDREWS: I'd like to just add thalt one
comment, again, just reflecting back to our negotiations
with JP Morgan., For them, this is one of thelr highest
value assets and T think in our negotilations, il would
behoove the Board to consider this being one of the
first properties that gets put out for dispositicon. I
think it would show a good faith effort on our part to
try to.defease the outstaﬁding principal with JP Morgan
and could possibly even help with how we negotiale a
term sheet with them,

CHAIR MAYOR REED: Well, Uitimataly, JF Morgan
is going to get pald., The sooner we can pay them off,
the gulcker we can save some meney on that debt and
being able to pay 1t down probably helps us in terms of
the annual fees ﬁegotiations as well,

MR, ANDREWS: Exactly. In our discussions

with JP Morgan vesterday, Mr. Chair, we actually asked
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them to be creative in how they conceptualize a term
sheet for us, knowing.that there's going to be
poroperties being rolléd cut and potential for the
cutstanding indebtedness to be defeased and possibly
even envision triggers, that 1f a certain amount of
money 18 captured through property sales and used to
defease bonds, that then that would trigger a lower
rate. 8o we're tLrylng to use it as part of a
negotiating tool, also.

CHRIR MAYOR REED: How does this fit in with
our property disposition process because as 1 was
thinking of the property disposition process, I'm
thinking about dirt mostly. This is a different
category., Is there something we need to add to our
property dispcsition process that it acknowledges that
some of these things are not what most pecople think of
as real property, but.nevertheless as property?

MR, MURTHA: Right now we've been treating
them, I think, similar to real property. The Marriott,
for example, all cof them are in recorded documenls and

think would gualify as an ~- as interest in real

I

property, which 1s why we ultimately decided to include

them. I think, again, we feel that the sclicitation
process of getting the information out about what this

asset is to the largest group of people and then doing

a
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sale at that point, I think still works.

Tf there are suggestions, we'd be ocpen to
them. I don't -- we haven't really thought of any
reason why they would be done differently. We do
understand there are -- we have been getting guestions
and I think there is a market out there, there are
people who buy -~ basically, it's a stream of revenue
over time, s¢ there 1s -- there is a market out there,

gso I think it will be key for us in generating the

highest value to make sure we get to that —-— the right
people, we -- we solicit it fto the right group of
people,

And then, clearly, the Marriott themselves, I
think clearly the owner of the hotel, T think, would
have an interest 1n buying this. So I think making sure
clearly that they have the opportunity to bid,

CHAIR MAYOR REED: I just want to make sure
that when we approve the property disposition process
that we're allowed for the fact that some of these are
going to be unusual and if there's anything we need to
put in that that we put it in there because 1 haven't
thought through it -- you, obviocusly, have -— as Lo how
yvou dispose of these properties and how it fits into the
process, so 1f you thought of it, that's prokably good

encugh, but -- anything else on the Marriott Hotel
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revenue participation?
How ébout the Montgomery Hotel Four Points
revenue participation agreement, Property 997
BOARDMEMBER JOHAL: 1 have a question., Why

the revenue table is identical on pages 102 and 1047

MR. HYLAND: That is an error on our part and

we will amend that and include 1t in the redline
version -—-

BORRDMEMBER JOHAL: Thank you,

MR. HYLAND: -- that comes out next,

CHAIR MAYOR REED: My guess is the Montgomer
Hotel revenues are not as good as the Marriott Hotel
revenues.

MR, HBYLAND: That 1s correct.

CHATR 'MAYOR REED: Just guessing on that one,

Anything else on the Montgomery Hotel pilece?
Paseo Plaza retall revenue participation.

Okay. Let's move then to Twohy Building
revenue participation. Twohy Building is 210 South
First Street,

MR, HYLAND: I'd like to note for this
property and property 102, Number 4, the estimate of
curren£ value on the packet that was sent oub, it
included incorrect information, What you see on Lhe

screen 1s the updated redlined current valuation,
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CHATIR MAYOR REED: Is that on both properties?

MR, HYLAND: Correct.

MR, KEIT: And we distributed the corvect
information.

CHAIR MAYOR REED: Okay. Anything else on
Twohy‘Building revenue participation? That was 101,

102, we just mentioned, The Globe revenue
participation. No longer The Globe. I don't know what
they call it now or is it -~ what they call it today.

MR, MURTHA: I think it is still The Globe.
T'd like to point out there is a legal issue here about
the participation that it's a gross -- the participation
is on grogs revenue. They were supposed to seil --
under the DDA that we had with them, they were supposed
to sell the units. The market for sale was not good, so
they asked if they could rent them., We did allow them
to rent them. They did not change -~ they did not ask
to change and we didn't change the formula for how the
participaticn is determined and there’'s a threshold that

they have to meet and 1f you -- our reading of it is

_that the revenue that they've gotten for rental applies

to the threshold and so that would mean we'd get paid
sconer and probably more money. So I just -- I think
it's a certain way, but we may have some issues wilh —--

with The Globe folks and, unfortunately, agaln, they'll
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sell the units, they'll hold the money, so we may have
o pursue them based on our interpretation of the
document. So I just want sveryonsg to know that there is
an issue out there related to that .

CHATR MAYOR REED: Okay. AnythinQ else on The
Globe revenue participation?

Property Number 103, the Germania Verein
revenue participation., This is the -- I think it's
called Cermania Hall often., Was that the last cone, 1037

MR. KEIT: Correct.

CHAZR MAYOR REED: Back to any gencral
comments or overall comments or any comments on any of
the ones we've gone past that we need teo revisil.

Dave,

BOARDMEMBER BARRY: Sure, So two things. UOne
is we're talking about a long-range properlty management
plan and T'm curious what we see 1s, essentialiy,
property assets and then some revenue agreements and at
~~ where are the leases or, specifically, easements or
anyﬁhing else that's attributed to a property lnlterest?
How many of these are scattered around? T know il's
a -— it's a big deal particularly in Sunnyvale and we
kind of went through that issue several mcnths ago, but
when 1 look at a property management plan -- just Lo

reiterate, I understand what DOF is asking for and we
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have to answer the mail, but this is the single-most
important governing document. The decisions that we
make of the content in this plan are going to be
reflected fdr ysars and I want to make sure that we're
capturing all real property interest., Froperty
management 1is not just buying or selling, it's
averything related to the property asset portfolioc.

And the second point, and I think 1 talked to
Richard earlier abéut it, and I'm nof sure 1f you had a
chance to circle back, but T would look forward Lo
receiving a Word version of the document, the property
management plan, Itt's helpful for me in the work that I
do to have ready and easy access. When you say,
"redline version” and I print on my County printer, T
don't get redline, we only are allowed to purint in black
and white and it's duplex and we're on a really tight
budget, 1f you can believe that, but it's helpful
because I use a tablet nowadays with Office 365 and
SharePoint and I'd like to have access to the document
on Word sc I can kind cf keep my notes golng and as
other people say compelling points, I want to be able to
add them in after the fact. So I would appreciate if I
could get a Word version of the doc,

CHAIR MAYCR REED: Can we do that, staff?

MR. HYLAND: Yeah, we can -~ yes, we can
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explore distributing --

BOARDMEMBER BARRY: Thanks.

MR, HYLAND: ~- Word versions.

CHAIR MAYOR REED: Okay. The guestion about
the leases and the other property interests.

- MR. MURTHA: I think we have included

everything we have that we see as, again, a reail

property interest. We do -- leases, for example, we
have a lease of the Santa -- the incubator space, but
where we are leasing. So I think we'll -- we are

mindful of that and then we did see that in, for
exampie; the Los Angsles long~range properly management
plan, but in thinking baék, to be honest, I can't think
6f any, for example, an easement, there's nothing Lhat I
can think of that fits. I think most of the -~ for
example, we do have ground leases, which are cleariy in
this document. We will -- again, we'll go through and
if == 1f -~ again, I think we think we've got everything
and 1f we've missed something, I think we're going to --
we would have to come back, but we intend -~ you're
right, we are hopeful that this includes everylhing we
have,

Now, there -- we did come to the Board with
what we called were non real property assets, so there

ig another grouping of so, for example, promissory
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TALTY COURT REFPORTERS, INC.




18
19
20
21

272

24

25

CITY OF SAN LouSE OVERSIGHT BOARD 01/30/1.= AGENDA ITEM 6.1

notes, again, clearly, a right to receilve revenue, Lhose
were on ~—- and that's where we originally had Lhese
interests for participation, I mean these same -- 50
you have seen them before, you just saw them under a
different heading and, again, when we decided arc Lhey
interests in real property because they're recorded
against the property, we decided to put them in here,
S, hopefully, agalin, we've caught everything and we
will maybe look again, but, you know, thank you, sc --

CHALR MAYOR REED: Anything else on any of the
aspects of the long-range propérty plan?

So the plan, staff, 1s to make some changes,
get 1t back toc us and it's on our agenda for whean?

MR, KEIT: February 13th.

CHAIR MAYOR REED: 13th., And we have to have
it submitted by -~ to the DOI by when?

MR. KEIT: End of February, the 28th.

CHATR MAYOR REED: Okay. Dave.

BOARDMEMBEER BARRY: And on that point, what
nhappens 1f 1t's not turned in by February 28th?

MR. KEIT: We don't know, We don't want to --
we've tried to meet every single DOF deadline we could
30 thét we're in good standing so when we do go Lo bhem,
they can endpoint to us and that's my objective as the

managing director, but, yeah, this one is unknown, I
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think in the law, but T can't Imagine why we woﬁldn't he
able to get this in in February.

BOARDMEMBER BARRY: There's just lots of
changes. There's been lots of good diséussion over the
past, is 1t three meelings, and I just want to make sure
that we're dolng the besgt work that we can do aﬁd not
just rushing to meet a deadline and whatever 1s nct

appropriate, DOF will send back to us and sort of go

“from there. 1'd rather get 1t right kind of on the

first pass. Thank you.

CHAIR MAYOR. REED: Okay. Anything else on
that agenda item overall, long-range property management
plan? It's ten mlnutes to 11:00, I think the last
thing we needed to ~-- that's on the agenda for
discussaion 1g the insufficiency of funds variance
discussion. How long will that take and -~ how long
will we have a quorum I guess is the question.

MR. ANDREWS: Mr. Chair, I think Lhe
discussion would be brief, Staff just brought this memo
forward because in the past on multiple occaslons, you
know, we'wve talked about the fact that the Successor
Agency 1s an entity that has liabilities in excess of
our revenues,  This is Jjust one more manifestation of
that conversation.

In the past when we would talk about our
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insufficiency, SARA staff would calculate 1t a certain
way. In consultation with the County and, actually,
their acting finance director provided a letter on
January 28th that provides some very good clarification
of what their rationale is for the new methodoloygy when
we put forward our insufficiency of funds. That
methodology has resulted in what 1s just one more time a
very startling illustration of the extent of the
deficiency that our entity has. So in the past when we
would talk about insufficiency, we would always pul it
in somewhere around the eight-million range.

With the addition_of the County passthrough as
part of the methodolegy for calculating the
insufficiency of funds, vou can see now that in ouxr last
submission to the State, we are now an entity with an
insufficiency in excess of forty-three million dollars
for the reporting pericd and so, once.again, staff just
wanted the Oversight Becard to be aware of the fact Lhat,
vou Rnow, the significance of our liabilities and how
that is illustrated to the State has been magnified by
the addition of the County passthrough and I think it
helps 1llustrate that the County passthrough is also a
significant liability of the Successor Agency and it's
one that will continue fo grow.

CHAIR MAYQOR REED: Anybody with guestions or

83
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comments on —-- on Lhat? That didn't take long.

I think the rest is reports and
correspondence, We have several letters. Any comments
from the Board or questions about any of those?

I don't have any reguests from the public to
speak on anything, I think, but let me just check and
see if anybody wanted to comment before we wrap 1t up
here.

Future agenda items, T think we've got plenty
that we}ve been talking about,.

We have somebody coming down? All rignt.

Coma on down.

M&. SUSSMAN: Good morning, everyoene. You
recognize me probably., Marne Sussman representing Stand
for San Jose, You should all have our letter. Tt's in

the packet. I just want to hand another copy to the
clerk and agaln reiterate thalt we believe that the
Diridon properties should not be listed as properties
subject to an enforceable obligation in the plan and we
would urge you to instead list them as properties for
gale. Thank you.

CHAIR MAYOR REED: Anybody else? Anylhing
else from the Board that we need to discuss for
future —-

BOARDMEMBER GUTHRIE: I just --
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CHAIR MAYOR REERD: John.

BOARDMEMBER GUTHRIE: Mr. Mayer, uncder future
agenda items, I recall that I had some guestions about
the administrative budget last time and we were going to
get back to that, but in the =~ in the interest of time,
we approved the budget, the administrative budget, just
to get it through because we were running againsl lLhe
end of the meeting, I would like an opportunity to have
a little more time to look at the next administrative
budget before we .go through the next ROPS,

CHAIR MAYOR REED: Okay. Staff will take care
of that., Anything else?

1 think we're done. We can adlourn unless the
Board wants to keep talking. No? I guess we'rae done.
We're adjourned,

/]
//
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OVERSIGHT BOARD - SUCCESSOR AGENCY TO THE
SAN JOSE REDEVELOPMENT AGENCY

AGENDA
THURSDAY, FEBRUARY 13, 2014 — 8;30 Closed Session/9:00 A, M,
SAN JOSE CITY HALL — COUNCIL CHAMBERS
200 B, SANTA CLARA STREET, SAN JOSK, CA 95113

. e ALTERNATE MEMBERS:
MEMBERS: David Barry, County of Santa Clara
Kelly Hyland, City of San Jose
Nimral Johal, Santa Clara County

Office of Educalion
Pigrluigi Oliverlo, City of San Jese
David Snow, County of Santa Clarg

Chuck Reed, Chair, City of San Jose

Abrahaim Andrade, City of San Jose

John Guthric, County ol Santa Clara

Emlly Harrison, County of Santa Clara

“Bd Maduli, California Community Colicges

Micaela Ochoa, Santa Clara County Office of
FEducatien

Tony Estremera, Santa Clara Valley Water Disteict

STAFF:

Ed Shikada, Successor Agency Executive Officer
Richard Doyle, Successer Agency General Counsel
Richard Keit, Successor Agency Managing Director
Julla Cooper, Suceessor Ageney Chief Financlal Officer

ORDER OF BUSINESS

1. CALL TO ORDER .

2. CLOSED SESSION
Item 2 Supplemental Memorandum, February 13, 2014

Place; City Hall, Conference Room W-133
Time: 8:30 am,

Ttem(s) to be discussed:

CONFERENCE WITH CONFLICTS COUNSEL - EXISTING LITIGATION
PURSUANT TO GOVERNMENT CODE SECTION 54956,9(d)(1):

Case Name: Stand for San Jose, et al v. City, et al.

Name(s) of STAND FOR SAN JOSE; EILEEN HANNAN;
RParties(g) invelved: MICHELLE BRENOT; ROBERT BROWN; AND
ROBERT SHIELDS,; CITY OF SAN JOSE; CITY
COUNCIL OF THE CITY CF SAN JOSE;
- SUCCESSOR AGENCY TO THE
REDEVELOPMENT AGENCY OF THE CITY OF
SAN JOSE; SUCCESSOR AGENCY
OVERSIGHT BOARD; DIRIDON DEVELOPMENT
AUTHORITY; DOES 1 through 10, Inclusive;
ATHLETICS INVESTMENT GROUP, LLC; DCES

11 threugh 20, inclusive.




OVERSIGHT BOARD AGENDA
February 13, 2014
Pape 2

Court;  Santa Clara County Superior Court
Case No.; 1-13-CV-250372

Amount of Money or - Writ of Mandamus and Complaint for Declaratory
Other Relief Soughtt Relief and Injunctive Relief and for Attorney’s
Fees

3. ADOPTION OF AGIENDA

4, APPRGVAL OF MINUTES - I'rom January 30, 2014 Meeting

5, CONSENT CALENDAR — None
6, ITEMS SCHEDULED FOR ACTION/DISCUSSION

6.1 Long-Range Property Management Plan (LRPMP) Approyal
Adont a resolution:
Supplemental Memorandum, February [2, 2014
County of Santa Clara Memorandum on LRPMP
Approving the Loong Range Property Management Plan

6.2 Approval of the Property Disposition Process
Adopt a resolytion:
County of Santa Clara Memeorandum — Property Dispoesition
Approving a Property Disposition Process for the disposition of Successor
Agency owned properties designated for sale in the Long Range Property
Management Plan,

0.3 Presentation and Discussion of ROPS 14-15A
Presentation and Discussion of Proposed July — December 2014 Administrative
Bucget and Drafl Recognized Obligation Payment Schedule 14-15A

7. REPORTS and CORRESPONDENCE
8, FUTURE AGENDA ITEMS

9. OPEN FORUM
Members of the Public are invited to speak on any item that does not appecu on (his
Agenda and thal s within the subjeci mailer jurisdiction of the Oversight Board.
Speakers may be limited to no more than two (2) minutes ai the discretion of the Chair.

10, ADJOURNMENT
The next Regular Oversight Board meeting will be held on February 27, 2014 at 9:00 a.m,

Cversight Board mectings will be held al San Jose Gily Hail located at 200 F, Senla Clara Siresl, San Jose, CA 95113,

All public records relating (o an open session item on this agenda, which are not exempt Fom disclosure pursuant Lo the Californla
Public Records Act, that ave distributed t a majority of the Gversight Board will be avaliable for public inspecilon at the Office of
the City Clerk at San José City-Hall, 200 12, Santa Clara Street Wing, San José, CA 93113 at the same time that the public records are
distributed or made available to (he Oversight Board,

To request an accommodation ot alternative format for an Oversight Board meeting ov printed materials, please call 408-335-1252 or
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[ (40%) 2949337 (1Y) as soon as possible, but af Jeast threc business days before the meeting,




